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In the United States District Court for the 
District of Oregon. 
Civil No. 3087 


FRANCIS M. STEINBACH and CAROLYN 68. 
STEINBACH, 
Plaintiffs, 
VS. 


UNIVERSAL INSURANCE COMPANY, a 
corporation. 
Defendant. 


COMPLAINT 
Plaintiff for cause of action alleges: 


Ii; 


That during the times herein mentioned the plain- 
tiffs were the owners of a suction dredge named 
“WISHRAM.”’ 

II. 

That the defendant, Universal Insurance Com- 
pany, is a corporation, organized and existing under 
the laws of the State of New Jersey, and authorized 
to write and enter into the contract hereinafter set 
forth. 

IONE 

That on or about the 6th day of June, 1945 the de- 
fendant, for value received, issued its policy of in- 
surance No. P. C. 50295 to plaintiffs wherein and 
whereby the defendant insured the hull, tackle, ap- 
parel, furniture, machinery, boilers, and everything 
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connected with the said suction dredge Wishram in 
the sum of $12,500 against loss cause by stranding, 
sinking, colliding, and other perils of the sea and 
water for a period of from the 6th day of June, 
1945 to the 6th day of June, 1946. 


IV. 

That on or about the 14th day of July, 1945 said 
policy of insurance issued by defendant in favor of 
plaintiffs was ammended so that the same applied 
while said dredge was confined to the waters of 
Nehalem Bay and tributaries of Tillamook County, 
Oregon. [1*] 

Ve 

That thereafter on or about the 24th day of Oc- 
tober, 1945 said policy of insurance was further am- 
mended wherein and whereby the defendant, for 
value received, agreed to and did extend the terms 
and vrotction, under said policy, to cover one trip 
and voyage from Nehalem Bay to Tillamook Bay. 


Va. 


That on or about the Ist day of November, 1945, 
the said suction dredge Wishram was taken from 
said Nehalem Bay on a trip and voyage to the said 
Tillamook Bay; that during said voyage the said 
dredge Wishram became stranded upon the outer 
rocks of the jetty leading into the Tillamook Bay 
and was immediately broken up and demolished by 
the waves and other elements and became an entire 
loss. 


* Page numbering appearing at foot of page of original certified 
Transcript of Record. 
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VIL. 

That at the time of said loss suction dredge Wish- 
ram was reasonably worth considerable in excess of 
$12,500. 

Vale 

That under the terms of the agreement whereby 
the defendant extended the terms of said policy of 
insurance to cover the voyage from Nehalom Bay 
to Tillamook Bay, plaintiffs were obligated to pay 
to defendant, in case of loss or damage, the further 
sum of $1,062.50, on account of premium, thereby re- 
ducing the amount of said insurance and defend- 
ant’s liability to $11,437.50. 


IX. 

That defendant was promptly, fully, and com- 
pletely notified of said loss and plaintiffs furnished 
to defendants full and complete information con- 
cerning said loss and otherwise complied with all 
requests of defendant; that defendant on November 
30, 1945 notified plaintiffs that it denied all liablity 
for loss under said policy, and, ever since [2] said 
date, the defendant has refused to take any steps to 
adjust and pay any part of said loss and has ever 
since continued to deny all liability for said loss. 

Wherefore, plaintiffs demand judgment against 
the defendant for the sum of $11,437.50 with interest 
thereon at the rate of 6% per annum from Novem- 
ber 30, 1945, together with the costs and disburse- 
ments of this action. 

GEO. P. WINSLOW, 
Attorney for Plaintiffs. 
[Endorsed]: Filed March 30, 1946. 
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State of Oregon, 
County of Tillamook—ss. 


1, Carolyn S. Steinbach being first duly sworn, 
say that I am one of the plaintiffs in the within en- 
titled cause and that foregoing complaint is true as 
I verily believe. 


/s/ CAROLYNE 8. STEINBACH, 


Subseribed and sworn before me this 29th day 
of March, 1946. 


[Seal] /s/ GEO. P. WINSLOW, 
Notary Public for Oregon. 
My Commission expires May 11, 1947. 


[Title of District Court and Cause.] 


SUPPLEMENTAL COMPLAINT 


Come now the plaintiffs and for their supple- 
mental complaint in the above entitled cause allege 
as follows: 

Ib 

Permission of the Court first being had to file 
this the plaintiffs’ supplemental complaint, the 
plaintiffs do by virtue of Rule No. X adopt by ref- 
erence each and every allegation, part and parcel of 
their complaint heretofore filed in this cause to- 
gether with each and every allegation, part and 
parcel of the plaintiffs’ reply heretofore filed in this 
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cause and make them a part and parcel of this their 
supplementary complaint as though particularly set 
forth and alleged at this place. 


JUL, 


That this cause is an action against the defendant, 
Universal Insuranee Company, upon a policy of in- 
surance written by the said imsurance company 
naming the above plaintiffs as insureds and that a 
loss occurred under the said poliev on or about the 
Ist day of November, 1945. That the defendant was 
immediately notified of the said loss and did, on 
the 80th day of November, 1945, deny all liability to 
these plaintiffs for the said loss under the policy, 
and ever since said date has refused [4] to settle the 
said claim or make any adjustment or pay any part 
or parcel thereof, and have and do now continue 
to deny lability to these plaintiffs under the said 
policy for the said loss. 


Ee 


That a pericd of six months has now expired 
since the denial of liability to these plaintiffs by the 
said defendant insurance company and the plain- 
tiffs have been forced to and have employed attor- 
nevs for the purpose of collecting their loss and 
damages under and by virtue of the said insurance 
policy. That a reasonable attorney's fee to be allowed 
these plaintiffs as attorney’s fees against the de- 
fendant in this case is the sum of Two Thousand 


Two Hundred Eighty-seven and 50/100 ($2287.50) 
Dollars. 
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Wherefore, these plaintiffs demand judgment 
against the defendant for the full sum of Eleven 
Thousand Four Hundred Forty-seven and 50/100 
($11,447.50) Dollars, with interest thereon at the 
rate of six per cent (6%) per annum from the 30th 
day of November, 1945, as prayed for in the plain- 
tiffs’ complaint herein together with an additional 
sum of Two Thousand Two Hundred Eighty-seven 
and 50/100 ($2287.50) Dollars attorney’s fees. 


GEO. H. WINSLOW, 
Wok Pree sS, 
Attorneys for Plaintiffs. 


State of Oregon, 
County of Multnomah—ss. 


Due service of the foregoing Supplemental Com- 
plaint by copy as prescribed by law is hereby ad- 
mitted, at Portland, Oregon, this 28th day of June, 
1946. 

MacCORMAC SNOW, 
Attorney for Defendant G.K. 


[Endorsed]: Filed June 29, 1946. 
[Title of District Court and Cause. J 


REPLY 
Comes now the plaintiffs and for reply to all the 
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allegations of new matter set forth in defendant’s 
answer and denies each and every allegation therein 
contained except as the same conform to the express 
allegations of plaintiffs’ complaint or are hereinafter 


expressly admitted. 
Further replying plaintiffs allege: 


L. 


That prior to the 17th day of October, 1945 the 
owners of said Suction Dredge ‘‘ Wishratn’’ applied 
to defendant for an extension and amendment to 
said insurance policy, mentioned and referred to in 
the complaint and answer herein, to cover towage 
of said Suction Dredge ‘‘Wishram”’ from Nehalem 
Bay to Tillamook Bay, Tillamook County, Oregon ; 
that defendant agreed to grant said extension and on 
October 17, 1945, caused the following letter to be 
written and mailed to the owners’ representative: 


‘*Broadway 0523. Addison P. Knapp Co., Gen- 
eral Insurance, Henry Building, Portland 4, 
Oregon. 


October 17, 1945. 
‘‘Captain Hugh Corrigan, 
General Delivery, 
Rockaway, Oregon. 
‘*Dear Captain: 


‘““Kmmett Rathbun has requested me to give 
you a quotation for extending the hull insur- 
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ance policy covering the dredge ‘Wishram’ 
while moving from Nehalem Bay to Tillamook 
Bay. 


‘Generally speaking the marine underwriters 
will not cover outside trips of this nature after 
October 15. However, in view of the sort run I 
will take the responsibility of granting the cov- 
erage at 10 per cent, to return 8% per cent upon 
safe arrival; if vou will pick the weather and 
only make the trip when conditions are entirely 
safe. 


“Tt would of course, be necessary for us to 
have the dredge surveyed before she leaves Ne- 
halem Bay so if you wish the protection, kindly 
advise in advance so that necessary arrange- 
ments can be made with a qualified surveyor. 


‘Yours very truly, 


/s/ ADDISON P. KNAPP. 
AIK td’ 
Ji 


That thereafter said Suction Dredge ‘‘Wishram’’ 


was placed in condition for towage from Nehalem 
Bay to Tillamook Bay, a distance of about 11 miles, 
and was surveyed and inspected by an authorized 
representative of defendant, namely, Emmett Rath- 
bun; that defendant’s surveyor approved the condi- 
tion of said dredge and authorized and directed that 
said tow be made as early as possible and during 
calm weather; said survey and approval of the con- 
dition of said dredge ‘‘ Wishram’’ was made prior to 
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October 24, 1945; that thereafter the defendant 1n- 
surance company submitted to plaintiffs the Tollow- 
ing statement: 


‘‘Portland 4, Oregon, 


‘““Rrances M. & Carolyne 8. Steinbach, 
c/o Captain J. H. Corgan, 

General Delivery, 

Garibaldi, Ore. 


October a/e 1945 


‘Tn Aecount With Addison P. Knapp Co., Gen- 
eral Insurance, Henry Building. [8] 


“October 24th—Universal Policy PC 50295 
—Dredge ‘Wishram.’ 


‘¢ Additional Nehalem to Tillamook. .$1250.00 
To be returned safe arrival, no claim $1062.50 


$ 187.50”’ 


That thereafter on October 30, 1945 the sum of 
$187.50 was paid to defendant by plaintiffs and 
accepted by defendant to cover the premium charged 
by defendant for the extended insurance covering 
the towage from Nehalem Bay to Tillamook Bay. 

Iie 

That on November 1, 1945, when the weather was 
calm, one Otto Berg, who owned and operated a 
qualified tow boat, was employed to tow said Sue- 
tion Dredge ‘‘Wishram’ from Nehalem Bay to 
Tillamook Bay; that said dredge was lost on said 
voyage as alleged in plaintiffs’ complaint. 
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That on October 2+, 1945, the defendant prepared 
the following endorsement: 


‘*Kindorsement 
Suction Dredge ‘Wishram’ 


‘‘Hoy and in consideration of an additional 
premium of $1250 the within policy is hereby 
extended to cover one trip from Nealem Bay to 
Tillamook Bay in tow of the tue ‘Umpqua 
Chief’. In event of safe arrival of the insured 
dredge at Tillamook Bay and no claim result- 
ing from damage sustained during voyage in- 
sured by this endorsement the Assureds shall 
be entitled to a return of $1062.50 from the Un- 
derwriters. 


‘‘After arrival at Tillamook Bay insured 
dredge shal! be warranted confined to the waters 
of Tillamook Bay and its tributaries. 


‘fAll other terms and conditions of this policy 
remaining unchanged. 


‘“This ship is attached to and forms part of 
Policy No. PC- 50295 of the Universal Insur- 
ance Company, Issued to Frances M. and Caro- 
lyne S. Steinbach. Dated at October 24, 1945. 


ADDISON P. KNAPP CO. 
/3s/ ADDISON P. KNAPP.”’’ 
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That said endorsement so prepared by defendant 
under date of October 24, 1945 was retained by the 
defendant until October 30, 1945; that on October 
30, 1945 the defendant deposited [9] said endorse- 
ment in the U. S. mail at Portland, Oregon, ad- 
dressed to Captain J. H. Corgan, General Delivery, 
Garibaldi, Oregon; that said endorsement was ac- 
companied by a letter in words and figures as fol- 
lows, to-wit: 


‘“BRoadway 0523. Addison P. Knapp Co., Gen- 
eral Insurance, Henry Building, Portland 
4, Oregon. 
October 30, 1945. 
‘Captain J. H. Corgan, 
General Delivery, 
Garibaldi, Oregon. 


‘Dear Capt. Corgan: 


‘*In aecordance with your recent instructions, 
we are sending you herewith endorsement ap- 
plying to Universal Policy PC 50295 extending 
it to cover one trip of the Dredge ‘Wishram’ 
while being towed from Nehalem Bay to Tilla- 
mook by the tug ‘Umpqua Chief’. 

‘Surveyor Rathbun has approved this tow 
only if made during calm weather. Under the 
circumstances, I trust you will be very careful 
in picking the weather for the trip. 

“Yours very truly, 
/s/ ADDISON P. KNAPP. 
‘““APK:td. Encel.”’ 


9 
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That J. H. Corgan, to whom defendant’s letter of 
October 30, 1945 was addressed, is a son of Captain 
inmeheCorean; that said son, J. Corgan, never 
had any negotiations with defendant in regard to 
the extension of said insurance to cover towage of 
said dredge from Nehalem Bay to Tillamook Bay; 
that both Captain Hugh Corgan and his son, J. H. 
Corgan, during the time herein mentioned resided 
at Rockaway, Oregon, and their postoffice address 
was General Delivery, Rockaway, Oregon, all of 
which was well-known to defendant; that Captain 
Hugh Corgan or his son, J. H. Corgan [10] never 
did reside at Garibaldi, Oregon and never authorized 
the sending of any mail to them at Garibaldi, Ore- 
gon; that the letter of the defendant to Captain 
Hugh Corgan under date of October 17, 1945, set 
forth in full in paragraph I of this reply, contained 
the correct address of the said Captain Corgan; that 
the letter of defendant dated October 30, 1945 was 
sent by defendant to Garibaldi, Oregon, through the 
sole neghgence of defendant and by reason of de- 
fendant’s said neglgence the same was never de- 
livered to the said J. H. Corgan or to anyone else 
until long after the loss of the said Suction Dredge 
‘*Wishram.”’ 


VIL. 


That at no time prior to the loss of said Suction 
Dredge ‘‘Wishram’’ did the defendant or any of its 
representatives mention or suggest that the exten- 
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tion of said insurance to cover said towage from 
Nehalem Bay to Tillamook Bay was conditioned on 
the same being towed by the tug “Umpqua Chief”’; 
that in truth and in fact the said tug, ‘‘Umpqua 
Chief’? was not then available to make said tow and 
vas engaged in other work more than 300 miles dis- 
tant from Nehalem Bay, all of which was well 
known to the defendant and its representatives, or 
should have been known to defendant and its repre- 
sentatives. 


Vii. 


That at the time the said Suction Dredge ** Wish- 
ram”? was surveyed and approved by defendant for 
said vovage from Nehalem Bay to Tillamook Bay, 
the question of what boat would tow said dredge on 
said voyage was discussed, and defendant and its 
representatives were then informed by a representa- 
tive of the owners of said Suction Dredge ‘‘Wish- 
ram’’ that an effort was being made to obtain a cer- 
tain fish boat known as ‘‘Faymar’’ owned by one 
Davenport, and that said boat ‘‘Faymar’’ or some 
other similar boat would be used for said tow; that 
defendant’s representative and surveyor then and 
there expressed satisfaction [11] with the boat 
‘‘Faymar’’ or any other similar boat ; that thereafter 
the owner of said boat ‘‘Faymar’’ notified plaintiffs 
that he was unable to make said towage and there- 
upon one Otto Berg, the owner of a fish boat named 
“Julia D’’, was employged to tow said dredge; that 
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the said boat “Julia D’? was more powerful and 
better equipped for towing said dredge than the 
said boat ‘‘Faymar’’. 

IDS. 

That the payment of the sum of $187.50 to de- 
fendant to cover the premium charged by defendant 
for extending said insurance as alleged in paragraph 
II of this reply was made by check; that said check 
was held by the defendant until November 8, 1945 
when the defendant cashed said check; that at the 
time defendant cashed said check covering said pre- 
mium, and for several days prior thereto, said de- 
fendant had full and complete information about 
the loss of said dredge ‘‘Wishram’’ and that the 
same was being towed by the boat ‘‘Julia D’’ at the 
time of said Joss; that defendant retamed the pro- 
ceeds of said check without any offer to return the 
same until the 30th day of November, 1945. 


X. 


That had it not been for the negligence of de- 
fendant in sending its letters of October 30, 1945, 
set forth in paragraph V of this rep!v, to Garibaldi, 
Oregon, plaintiffs would have received the same on 
October 31, 1945 and before said voyage was com- 
menced; that on November 1, 1945 defendant was 
notified of the loss of said dredge ‘ Wishram,’’ and 
plaintiffs thereupon made demand upon defendant 
for the payment of the full amount of said insur- 
anee; that on November 7, 1945 the defendant for 
the first time informed plaintiffs that it had pre- 
pared an endorsement requiring said tow to be made 
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by the ‘‘Umpqua Chief’’, and that said endorse- 
ment had been mailed to plaintiffs’ representative 
on [J2] October 30; that defendant thereupon also 
informed plaintiffs that said endorsement, through 
error of the defendant, had been misdirected and 
sent to Garibaldi, Oregon instead of Rockaway, Ore- 
gon; that plaintiffs’ representative immediately 
called at the Post Office in Garibaldi, Oregon and 
thereupon obtained defendant’s letter of date of 
October 30, 1945, and the endorsement set forth in 
paragraph IV of this reply. 


Gk 


That by reason of the facts hereinbefore set forth 
the defendant ought to be and is estopped from 
alleging or claiming that there was any condition 
attached to the extension of said insurance cover- 
ing the towage of said dredge ‘‘Wishram’’ from 
Nehalem Bay to Tillamook Bay, requiring that said 
dredge should be towed by the boat ‘‘Umpqua 
Chief.”’ 

XII. 


That the provision contained in said endorsement, 
herein mentioned and set forth in paragraph IV of 
this reply, requiring said tow to be made by the 
““Umpqua Chief’? was placed in said endorsement 
without the knowledge or consent of plaintiffs, and 
plaintiffs had no knowledge or information concern- 
ing the same until seven days after the loss of said 
Dredge ‘‘Wishram”’; that said provision was placed 
in said endorsement by the defendant contrary to all 
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previous negotiations and understandings between 
plaintiffs and defendant in reference to said voyage ; 
that said provision was placed in said endorsement 
by defendant through gross error or fraudulently ; 
that the following language contained in said en- 
dorsement to-wit, ‘‘in tow of the tug ‘Umpqua 
Chief’, should be stricken therefrom, and said en- 
dorsement should be reformed by striking said 
language just quoted therefrom. 


Wherefore, plaintiffs having fully replied demand 
judgment against the defendant in accordance with 
plaintiffs’ complaint; [13] plaintiffs also pray that 
the endorsement set forth in paragraph IV of this 
reply be reformed by striking out and eliminating 
therefrom the following language to-wit, “‘in tow 
of the tug ‘Umpqua Chief’.’’ 

Plaintiffs further request that this cause be tried 
before a jury and demand is hereby made by plain- 
tiffs for a jury trial. 


/s/ GO, PP WINSLOW, 
/s/ W. K. PHILLIPS, 
Attorneys for Plaintiffs. 


[Endorsed]: Filed June 10, 1946. 


State of Oregon, 
County of Tillamook—ss. 


I, Frances M. Steinbach, being first duly sworn, 
say that I am one of the plaintiffs in the within en- 
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titled cause and that the foregoing reply is true as L 
verily believe. 

/s/ FRANCES M. STEINBACH. 


Subseribed and sworn before be this 5th day of 
June, 1946. 


[Seal] 
/s/ GEO. P. WINSLOW, 
Notary Public for Oregon. 
My Commission Expires May 11, 1947. 
Services of the foregoing, by receipt of a duly 


certified copy thereof, in Multnomah County on this 
10th dav of June, 1946, is hereby admitted. 


/s/ MacCORMAC SNOW, 
Attorney for Defendant. 


[Endorsed]: Filed June 10, 1946. 
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AMENDED ANSWER 


Comes the defendant, leave of the court being 
first had, and files this its amended answer, and 
thereupon admits, denies and alleges as follows: 

The defendant answering the original complaint 
herein, admits, denies and alleges as follows: 


if 


Defendant denies each and every allegation of 
Paragraph I of the complaint. 
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Admits paragraph IT of said complaint. 


JOULE, 

Admits the allegations of paragraph III of the 
complaint except that the said policy on June 6, 
1945, covered the said dredge only after arrival and 
while operating at Nehalem Bay, Oregon. 


1 


Answering paragraph IV of said complaint de- 
fendant admits that on or about July 14, 1945, the 
said policy of insurance was amended to cover the 
said dredge at Nehalem Bay, Oregon, and said 
amendment provided that from July 23, 1945, said 
dredge should be warranted confined to the waters 
of Nehalem Bay and its tributaries, and defend- 
ant denies that the said dredge was insured by said 
policy [16] in the waters or tributaries of Tilla- 
mook County, Oregon. 


Vv. 


Answering paragraph V of the complaint defend- 
ant denies that the said paragraph correctly alleges 
the amendment to said policy made by the endorse- 
ment thereon dated October 24, 1945, and alleges 
that prior to said date plaintiffs by their agents 
stated to defendant’s agents that thev desired the 
extension of said policy to cover towage of said 
dredge from Nehalem Bav to Tillamook Bav and 
represented to defendant’s agents that the said tow- 
age would be done by the Tug ‘‘Umpqua Chief”’. 
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The defendant by its agents, being content with the 
‘“‘Umpqua Chief’’ as the said towing vessel, accepted 
the said insurance risk on behalf of the defendant, 
and reinsured a portion of the same on behalf of 
the defendant on the basis that the said towage of 
said dredge would be performed by the Tug ‘‘Ump- 
qua Chief’’, and issued and mailed to plaintiffs’ 
agent the said endorsement of October 24, 1945, 
which is in words and figures as follows: 


‘Suction Dredge ‘Wishram’ 
Endorsement 


For and in consideration of an additional 
premium of $1250 the within policy is hereby 
extended to cover one trip from Nehalem Bay 
to Tillamook Bay in tow of the tug ‘‘ Umpqua 
Chief’’. In event of safe arrival of the insured 
dredge at Tillamook Bay and no claim result- 
ing from damage sustained during voyage in- 
sured by this endorsement the Assureds shall be 
entitled to a return of $1062.50 from the Un- 
derwriters. 


After arrival at Tillamook Bay insured 
dredge shall be warranted confined to the waters 
of Tillamook Bay and its tributaries. 


All other terms and conditions of this policy 
remaining unchanged. 


This slip is attached to and forms part of 
Policy No. PC 50295, of the Universal Insur- 
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ance Courpany, issued to Frances M. and Caro- 
lyne 8S. Steinbach, Dated at October 24, 1945. 


ADDISON P. KNAPP CO. 
By ADDISON P. KNAPP.” [17] 


VI. 


Answering paragraph VI of said complaint de- 
fendant admits that on or about November 1, 1945, 
the said dredge ‘‘Wishram’’ became stranded on 
the rocks of the jetty at Tillamook Bay and was 
broken up and demolished and became an entire 
loss. Defendant alleges that on said day the plain- 
tiffs attempted to have said dredge towed from 
Nehalem Bay to Tillamook Bay but did not employ 
the said Tug ‘‘Umpqua Chief’’ to conduct said tow- 
age, but employed the fish boat ‘‘Julia D”’ to per- 
form said towage. Defendant further asserts that 
the said dredge was lost in the said attempted tow- 
age by said ‘‘ Julia D’’ and that the said ‘‘Umpqua 
Chief’’ had no part in said towage. 


VII. 


Answering paragraph VII of said complaint the 
defendant admits that at the time of said loss the 
‘‘Wishram’’ was reasonably worth the sum of $12,- 
500.00 but denies that the said dredge was worth 
more than that sum. 


NORE 


Answering paragraph VIII of said complaint the 
defendant denies that the premium arrangements 


2) Universal Insurance Co. vs. 


of said policy were as set forth in said paragraph 
VIII and alleges that the came were as set forth in 
the above quoted endorsement of October 24, 1945. 
At the time of said attempted voyage plaintiffs paid 
the defendant the sum of $187.50 on account of said 
premium, Defendant received the same before learn- 
ing that said towage from Nehalem Bay to Tilla- 
mook Bay was attempted by the fish boat ‘Julia 
D”’ instead of by the tug “‘Umpqua Chief’’. Upon 
learning that the said towage had been attempted 
by the fish boat ‘‘Julia D’’ the defendant returned 
the said $187.50 to the plaintiffs in the form of a 
cheek for the reason that because of the breach of 
warranty by the use of the fish beat ‘Julia D’’ in- 
stead of the tug ‘‘Umpqua Chief’’, and for other 
reasons, the defendant was relieved of all lability 
under the said policy for the said loss of the said 
dredge. The plaintiffs, however, [18] thereafter re- 
turned to defendant the said check for $187.50 and 
the defendant has heretofore paid the said sum into 
the registry of this court for and on behalf of the 
plaintiffs. 


xe 


Answering paragraph IX of said complaint the 
defendant denies that it was promtlv furnished with 
information that the said towage from Nehalem Bay 
to Tillamook Bay had been attempted with the aid 
of the ‘‘Julia D’’ instead of the ‘‘Umpqua Chief”’ 
and therefore denies each and all allegations of 
notice contained in said paragraph IX. Defend- 
ant further denies that the plaintiffs performed 
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their duties under said policy in that the plaintiffs 
having represent and warranted that the towage 
from Nehalem Bay to Tillamook Bay would be un- 
dertaken by the tug ‘‘Umpqua Chief’’ thereafter 
caused said towage to be undertaken by the said 
fish boat “Julia D’’. The defendant therefore de- 
nies each and all of the allegations of paragraph 
LX of said complaint. 

The defendant in answer to the Supplemental 
Complaint herein, admits, denies and alleges as fol- 
lows: 


li, 


Answering paragraph I of the Supplemental 
Complaint the defendant hereby adopts by refer- 
ence each and all of its admissions and denials in its 
foregoing answer to the original complaint, and re- 
peats and makes said admissions and denials a part 
of this, its answer to the Supplemental Compaint. 


160 


Answering paragraph II of the Supplemental 
Complaint defendant admits the allegations of said 
paragraph TT, except that defendant denies that the 
defendant was immediately or for a considerable 
period of time notified of the loss therein referred 
to. [19] 


100 


Answering paragraph IIL of the Supplemenial 
Complaint the defendant admits that six months 
have expired since the defendant’s denial of liability 
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to the plaintiffs wpon the said policy of marine in- 
surance but denies that the plamtiffs have been 
forced to employ attorneys to bring suit under said 
policy and denies that the reasonable fee of the 
plaintiff’s attorney in this action amounts to 
$2,287.50 or any other sum. 

Defendant for answer to the reply of the plain- 
tiffs herein, admits, denies and alleges as follows: 


[. 


Answering paragraph I of said reply defendant 
admits that its agent sent a letter to Captain Hugh 
Corgan at Rockaway, Oregon, dated October 17, 
1945, and that the letter set out in paragraph I of 
Said reply is a substantial copy of said letter. De- 
fendant further admits that prior to said time ce1- 
tain negotiations were had with the said Captain 
Corgan looking toward the issuance of an Insurance 
policy covering the dredge ‘‘Wishram’’ but the de- 
fendant does not have sufficient information on 
which to form a belief as to whom Captain Corgan 
then represented and therefore denies that he rep- 
resented the owners of said suction dredge and puts 
the plaintiffs to the proof of their allegations on that 
behalf. And the defendant denies each and every 
other allegation of paragraph I of said reply except 
as herein expressly admitted. 


II. 


Answering paragraph II of said reply de- 
fendant denies that the suction dredge ‘‘Wishram”’ 
was placed in condition for towage from Nehalem 
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Bay to Tillamook Bay. Defendant admits that de- 
fendant’s surveyor approved the condition of the 
dredge and authorized and directed that the towage 
be made as early as possible and during calm 
weather and admits that said survey and approval 
was made prior to October [20] 24, 1945. Defendant, 
however, denies that said survey was complete or 
that said dredge was ever placed in condition for 
said towage upon the ground that the hawser with 
which said towage was later attempted was never 
exhibited to Emmett Rathbun or any other represen- 
tative of the defendant for seurvey and said Captain 
Hugh Corgan on behalf of the purported owners of 
the dredge then represented to the said Emmett 
Rathbun that the towage from Nehalem Bay to 
Tillamook Bay would be undertaken by the ‘‘Ump- 
qua Chief’’, using the hawser belonging to the tug 
‘Umpqua Chief’’, and the said Rathbun being con- 
tent on behalf of the defendant with the hawser of 
the ‘‘ Umpqua Chief’’ did not survey any hawser on 
board the ‘‘Wishram’”’ and was never shown by the 
said Captain Corgan or anybody else the hawser 
on board the dredge ‘‘Wishram’’. Defendant that 
a bill sent out substantially as stated in said Para- 
graph IT and admits that the sum of $187.50 was 
paid to defendant but denies that the same was paid 
by the plaintiffs and denies that the said payment 
was accepted by the defendant as a premium for 
extended insurance from Nehalem Bay to Tilla- 
mook Bay or for any other purpose. Defendant 
denies each and every aallegation of the said para- 
graph IT except as expressly admitted herein. 
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pie 


Answering paragraph III of said reply the de- 
fendant admits that the said dredge was lost on an 
attempted voyage from Nehalem Bay to Tillamook 
Bay on or about November 1, 1945, but denies that 
the weather was calm on said day and denies that 
Otto Berg owned or operated any qualified tow boat. 
Defendant admits that Captain Corgan or someone 
on behalf of the purported owners of said dredge 
employed a boat of which Otto Berg was the pur- 
ported owners to attempt to tow said dredge ** Wish- 
ram’? from Nehalem Bay to Tillamook Bay but de- 
nies that said fish boat was a qualified tow boat or 
any other kind of a tow boat. Defendant denies each 
and every allegation of paragraph ILI of said reply 
except as specifically admitted herein. [21] 


Tv; 


Answering paragraph IV of said reply admits 
that the defendant prepared an endorsement to the 
marine insurance policy which is the subject of this 
action and that the copy of said endorsement ap- 
pearing in said paragraph TV is substantially a cor- 
rect copy thereof but denies that the defendant pre- 
pared said endorsement on October 24, 1945, and 
denies each and every allegation of said paragraph 
IV except as specifically admitted herein. 


v 


Defendant admits that its agents on October 30, 
1945, sent the said endorsement in the United States 
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mail under cover of a letter of that date, a substanti- 
ally true copy of which is set forth in said reply, but 
denies each and every other allegation of paragraph 
V except as expressly admitted herein. 


GE 


Answering paragraph VI of said reply the de- 
fendant admits that Captain Hugh Corgan has a 
son by the name of J. H. Corgan and that the said 
J. H. Corgan never had any negotiations with the 
defendant in regard to the extention of said insur- 
ance to cover towage of said dredge from Nehalem 
Bay to Tillameok Bay. Defendant denies knowledge 
and information sufficient to form a belief as to 
whether Cavtain Hugh Corgan and the said J. H. 
Corgan during the time mentioned in said reply re- 
sided at Rockaway or elsewhere or that neither of 
them then resided at Garibaldi, Oregon. Defendant 
denies that said letter of Octoher 30 was sent by its 
agent to Garibaldi instead of to Rockaway through 
any negligence of the defendant and denies knowl- 
edge or information sufficient to form a belief as 
to when the same was delivered to J. H. Corgan or 
Captain Hugh Corgan. Defendant denies each and 
every allegation in paragraph VI of said reply ex- 
cept as expressly admitted herein. [22] 


VA 


The defendant denies that prior to the loss of the 
dredge ‘‘Wishram’’ neither the defendant nor any 
of its representatives suggested that the extension 
of said insurance policy to cover towage from Neha- 
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lem Bay to Tillamook Bay was conditioned on the 
dredge being towed by the tug ‘‘Umpqua Chief”’. 
Defendant denies that the tug ‘‘ Umpqua Chief’’ was 
not then available to make said towage and denies 
that said ‘‘Umpqua Chief’? was more than three 
hundred miles distant from Nehalem Bay or distant 
at all from Nehalem Bay but denies that the exact 
location of the ‘‘Umpqua Chief’’ was known to the 
defendant or its representatives at any one particu- 
lar time during the said negotiations. Defendant de- 
nies each and every allegation of paragraph VII of 
said reply except as expressly admitted herein. 


Via 


Answering paragraph VIII of said reply defend- 
ant denies that at the time of the alleged survey of 
the dredge ‘‘Wishram’’, which defendant also de- 
nies by reason of the fact that no hawser was sur- 
veved, the said Captain Corgan or anybody on be- 
half of the purported owners of the ‘‘Wishram”’ 
stated that a fish boat known as the ‘‘Faymar”’ 
would be used for said towage and denies that any 
representative of the defendant at any time ap- 
proved the ‘‘Faymar”’ or any similar boat. Defend- 
ant has no information as to whether the owner of 
the ‘‘Waymar”’ notified the plaintiffs that he was un- 
able to make said towage or whether the said owner 


¢ 


recommended the fish beat ‘‘Julia D’’ and denies 
the allegations to that effect and puts plaintiffs to 
the proof thereof, nor does the defendant have any 
knowledge or information as to whether the ‘‘ Julia 
D”’ or the ‘‘Faymar”’ is the more powerful, and de- 
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nies the said allegation and puts the plaintiffs to the 
proof thereof. Defendant denies each and every alle- 
gation of paragraph VIII except as expressly ad- 
mitted herein. [23] 


IX. 


Answering paragraph IX of said reply, the de- 
fendant admits that its agent received the sum of 
$187.50, purporting to cover the premium charged 
by the defendant for extending said insurance, and 
that defendant cashed the check on or about the 
time alleged. Defendant admits that on or about No- 
vember 30, 1945, defendant returned the proceeds of 
said check to the plaintiffs and that the check of de- 
fendant’s agent was thereafter returned to the said 
agent. Defendant has heretofore paid the said sum 
of $187.50 into the registry of this court. Defendant 
denies each and every allegation of said paragraph 
IX of the reply except as expressly admitted herein. 


X. 


Answering paragraph X of said reply, defendant 
denies the alleged negligence of its agent and denies 
that on November 7, 1945, the defendant for the 
first time informed the plaintiff that it was prepared 
an endorsement requiring said towage by the said 
“Umpqua Chief’’. Defendant has no knowledge or 
information as to when anyone purporting to repre- 
sent the plaintiffs first received said endorsement of 
October 24, 1945, and therefore denies the allegation 
of the said paragraph X in that respect. Defendant 
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denies each and every allegation in paragraph X of 
said reply except as admitted herein. 


XIE 


Defendant denies the allegations of paragraph XI 
of said reply and the whole thereof. 


XII. 


- Answering paragraph XII of said reply defend- 
ant has no knowledge or information sufficient to 
form a belief as to what knowledge or information 
the plaintiff had if any concerning the requirement 
that said towage by done by the ‘‘Umpqua Chief”’ 
and denies the allegations in said paragraph XIT in 
said respect and puts the plaintiffs to the proof 
thereof. Defendant denies that the said provision 
was placed in said endorsement contrary to any [24] 
previous negotiation or understanding between the 
defendant and the said Captain Hugh Corgan or 
anyone purporting to represent the plaintiffs. De- 
fendant denies that the said provision was placed in 
said endorsement either through error, gross or 
otherwise, or fraudulently. Defendant denies that 
the words ‘‘in tow of the ‘Umpqua Chief’ ’’ should 
be stricken from the said endorsement and denies 
that the said endorsement should he reformed as 
claimed by the plaintiffs, or otherwise. Defendant 
denies each and every allegation of said paragraph 
XII of said reply except as herein expressly ad- 
mitted. 


for a further, separate and affirmative answer to 
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the said original complaint, supplemental complaint, 
and reply and to the whole of said three pleadings, 
the defendant alleges as follows: 


dk 


During the times named herein, the defendant, 
Universal Insurance Company, was and is a corpor- 
ation organized and existing under and by virtue of 
the laws of the State of New Jersey, and was and is 
dulv authorized to transact the business of marine 
insurance within the State of Oregon. 


1. 


During the times named herein, J. L. Steinbach 
and D. E. Steinbach, both residents of Tillamook, 
within the District of Oregon, were and are partners 
doing business under the name and style of The 
Steinbach Iron Works. 


HI. 


On or about the 6th day of June, 1945, one Hugh 
Corgan, known in the records of this case as Captain 
Corgan, purchased at a price of $5500.00 from the 
United States Government, the suction dredge 
‘‘Wishram’’, her machinery, etc., being the dredge 
named and described in the pleadings of this case. 
No part of the said purchase price was furnished 
by the said Captain Hugh Corgan but the said J. L. 
Steinbach [25] and D. E. Steinbach supplied alone 
all of the said purchase price to the said Captain 
Hugh Corgan and in turn borrowed a portion of 
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the same from the plaintiff, Frances M. Steinbach, 
wife of the said J. L. Steinbach and D. E. Stein- 
bach, executed and delievered to the said Francis 
M. Steinbach, their promisory note which was un- 
secured. 


I 


Upon the purchase of said dredge on or about 
June 6, 1945, the said Captain Hugh Corgan ap- 
proached the agents of the defendant insurance com- 
pany and represented that the plaintiffs herein, 
Frances M. Steinbach and Carolyn S. Steinbach, 
were the owners of said dredge and requested the 
issuance of a marine insurance policy covering the 
said dredge. Upon said representation the defend- 
ant issued its marine insurance policy No. PC-50295, 
which is the identical insurance policy sued on in 
this action. 


ve 


On or about July 23, 1945, the said Captain Hugh 
Corgan and his son, J. H. Corgan, both giving their 
post office addresses at Tillamook, Oregon, executed 
and acknowledged and thereafter filed for record in 
the County of Tillamook and State of Oregon, an 
assumed business name certificate representing that 
said parties had an interest in or intended to con- 
duct the business of Coast Dredging & Construction, 
Ltd., an estate in joint tenancy under the name and 
style of Coast Dredging & Construction, Ltd. 
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Vi. 


On or about July 23, 1945, the said Captain 
Hugh Corgan, together with his wife, Constance T. 
Corgan, executed and acknowledged and thereafter 
filed for vecord in the County of Tillamook and 
State of Oregon, a document whereby the said Hugh 
Corgan and wife undertook to convey to the said 
Hugh Corgan and the said J. L. Steimbach and D. 
FE. Stembach. trustees, certain real property situate 
in ilamook County. Oregon, which document 
stated that the said trustees should conduct a corpor- 
ate business under the name and stvle of Coast [26] 
Dredging & Construction, Ltd., at Tillamook, Ore- 
gon. This defendant is informed and believes that 
the said Captain Hugh Corgan, H. L. Steinbach, D. 
E. Steinbach and the said J. H. Corgan and no 
other persons, claim interest im the said business 
known as Coast Dredging & Construction, Ltd., and 
that the said business association at all times since 
July 23, 1945, has been and is in legal effect a part- 
nership. 

Nee. 


The said Captain Hugh Corgan turned over to 
the said Coast Dredging & Construction, Ltd., the 
management and operation of the said dredge 
‘*Wishram’’ and may also have turned over the legal 
ownership of said dredge to the said partnership, 
Coast Dredging & Construction, Ltd. 


“OBE 
Wherefore defendant alleges that neither of the 
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plaintiffs was ever at any time an owner or part 
owner in all or any part of the suction dredge 
‘“Wishram’’ or her machinery, tackle, apparel, fur- 
niture or any part of said dredge and the said 
marine insurance policy which forms the basis of 
this suit has at said times been and is now void. 


IDS. 


Upon the issuance of said policy the said Captain 
Hugh Corgan desired said dredge towed from Coos 
Bay to Nehalem Bay by the tug ‘‘Umpqua Chief’’ 
and the defendant believing that said plaintiffs were 
the owners of said dredge and that the said Captain 
Hugh Corgan was their agent, consented to said 
towage and at said time surveyed the tug ‘‘Umpqua 
Chief’? and her towing hawser, and also surveyed 
the said dredge for the said towage. 


OX, 


During the early part of October, 1945, the said 
Captain Hugh Corgan desired said dredge towed 
from Nehalem Bay to Tillamook Bay and repre- 
sented to the agents of the defendant insurance [27] 
company that he would have said towage performed 
by the said tug “‘Umpqua Chief’’. The agents of the 
defendants, stil! believing that the plaintiffs owned 
said dredge and that Captain Hugh Corgan was 
their sgent and believing that the said towage would 
be performed by the said ‘‘Umpqua Chief’’, issued 
an endorsement covering said towage from Nehalem 
Bay to Tillamook Bay, which endorsement is cor- 
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rectly set forth in paragraph V of this answer and 
by reference is incorporated in this present para- 
graph. Before issuing said endorsement the de- 
fendant’s agent surveyed the said dredge as to her 
general fituess for said towage but made no survey 
of the tug ‘Umpqua Chief" or her towing hawser. 
At the time of the said survey of the said dredge 
‘“Wishram’’, the said dredge was not equipped with 
any hawser, nor had said dredge ever been equipped 
with a towlng hawser so far as the defendant and 
its agents know or were informed by the said Cap- 
tain Hugh Corgan, or anvone in charge of the said 
dredge. 


XI. 


Some two weeks or thereabouts before the said 
towage was attempted from Nehalem Bay to Tilla- 
mook Bay, the said Captain Hugh Corgan on behalf 
of said dredge, entered into an agreement to make 
said towage with one Otto Berg, Jr., who was the 
owner’s representative on board and in charge of a 
certain fish boat known as the ‘Julia D’’, whereby 
the said ‘‘Julia D’’ was to undertake said towage. 
Thereafter and until the day of the said attempted 
towage from Nehalem Bay to Tillamook Bay, the 
said Captain Hugh Corgan knew that said towage 
was to be attempted by said fish boat but failed to 
disclose that fact to the defendant, or any of its 
agents or representatives. 


XII. 


In order to assist in said towage and since the fish 
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boat ‘‘Julia D’’ was not equipped with a towing 
hawser, the said Captain Hugh Corgan borrowed 
from some person unknown to this defendant a 
hawser for the purpose of use in said planned tow- 
age from Nehalem Bay te [28] Tillamook Bay. The 
said hawser was old and badly worn and rotted and 
was in no sense a sufficient hawser for use in said 
towage and these facts were at all times known to 
the said Captain Hugh Corgan or showd have been 
known by him. 


XII. 


The said ‘‘Julia D” was not at said time and 
never was a sufficient vessel for use in towing said 
dredge from Nehalem Bay to Tillamook Bay, in that 
the said ‘‘ Julia D’’ was not sufficiently powered and 
was not equipped with proper towing bits or a suffi- 
cient crew. Nor was said ‘‘Julia D’’ equipped with 
any sufficient or strong towing hawser. All of the 
said facts about the deficiencies of the ‘‘Julia D” 
were at all times known to the said Captain Hreh 
Corgan, or should have been known by him. 

ISI 

The said Captain Hugh Corgan having previously 
represented that the tug ‘Umpqua Chief” would 
effect the said towage from Nehalem Bay to Tilla- 
mook Bay, never informed the defendant or any of 
its agents or representatives, that he would attempt 
to have said towage made by the fish boat ‘‘ Juha D”’ 
and failed to disclose to the defendant or its agents 
that the said towage would be made hy the said 


“Julia D”’ and that he had borrowed an old worn 
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out hawser for the purpose of making said towage. 
If these facts had been known by or noticed to the 
defendant or any of its agents prior to the time of 
the issuance of said endorsement of October 24, 1945, 
the defendant would have refused to issue said en- 
dorsement and would have refused to insure said 
dredge on the proposed towage from Nehalem Bay 
to Tillamook Bay by the said ‘‘Julia D’’ with said 
defective hawser. 


DO's 


The defendant and its agents believing in the 
truth of the representations by Captain Hugh Cor- 
gan that the said towage from Nehalem Bay to Tilla- 
mook Bay would be conducted by the tug ‘‘Umpqua 
Chief’’, issued its said endorsement of October 24, 
1945, naming said [29] ‘‘Umpqua Chief’’ as the 
towing tug and reinsured its risk on said towage 
with various other marine insurance companies. If 
the plaintiffs were permitted a recovery in this case 
on said policy notwithstanding that said towage was 
attempted by said ‘‘ Julia D’’, the defendant will he 
unable to recover from its said reinsuring com- 
panies any part or portion of said loss. 


KV? 
Aft the time ef said attempted towage of the 
dredge ‘‘Wishram’’ from Nehalem Bay to Tilla- 
1 XT 


ot We Bt wes 


mook Gay. the said dredve 
eavioped with ssid borrowed ieee and the said 


hawser was insufficient for the purposes of said tow- 
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age and the said fact was fully known or should 
have been known to the said Captain Hugh Corgan. 
Consequently the said dredge was then and there un- 
seaworthy and said uwnseaworthiness was within the 
knowledge ov privity of the owner or owners of 
said dredge. 


Wherefore defendant prays that the said marine 
insurance policy and the endorsement thereof of 
October 24, 1945, be held void and cancelled and that 
the plaintiffs take nothing by their complaint and 
supplemental complaint and reply herein and that 
the defendant have and recover of and from the 
plaintiffs its costs and disbursements and that the 
defendant have such other further relief as may be 
just and equitable in the premises. 


MacCORMAC SNOW, 
Attorney for Defendant. 
Service of the within amended answer is admitted 
this 8th day of July, 1946. 
/s/ W. K. PHILLIPS, 
Of Attorneys for Plantiffs. 


[Endorsed]: Filed July 8, 1946. [30] 
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In the District Court of the United States 
For the District of Oregon 
No. Civil 3087 


FRANCES M. STEINBACH and 
CAROLYN 8. STEINBACH, 
Plaintiffs, 
VS. 


UNIVERSAL INSURANCE COMPANY, 
a corporation, 
Defendant, 


UNIVERSAL INSURANCE COMPANY, 
a corporation, 
Third Party Plaintiff, 


OTTO BERG and OTTO BERG, Jr., 
Third Party Defendants. 


PETITION TO BRING IN THIRD PARTY 

Comes the Universal Insurance Company, defend- 
ant and third party plaintiff above named, and re- 
spectfully petitions the above entitled Honorable 
Court and thereupon shows as follows: 


I 

This petitioner herewith lodges with the clerk of 
the above entitled court his third party complaint 
which he desires to file against the third paity de- 
fendants above named, and by this reference incor- 
porates in this petition each and all of the allege- 
tions of the said third party compleaimt and thereuyv 
makes said allegations and each of them a part of 
this petition. 
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II. 


In and by said third party complaint, your peti- 
tioner exhibits a state of facts under which Otto 
Bere and Otto Berg Jr., above named third party 
defendants, who are not yet parties to this action, 
are or may he liable to your petitioner or to the 
plaintiffs herein, and either of them. for the amount 
of the plaintiffs’ claim against [31] vow petitioner. 

Wherefore vour petitioner respectfully prays as 
follows: 


(1) That your petitioner be permitted to file 
herein its said third party complaint; 


(2) That process may issue by the clerk under 
said third party complaint against Ortto Berg and 
Otio Berge Jv., third party defendants above named, 
requiring them to appear herein within the time 
required by the rules of this court, tuen and there 
to answer the exigencies of the complaint and reply 
herein and of the third party complaint herem; 


(3) That upon a hearing of this cause if the 
court shall adjudge your petitioner to be liable to 
the plaintiffs and either of them for any or all of 
the amount named in the complaint herein, then 
and in that event that your petitioner may have 
judgment over against the third party defendants, 
and each and either of them, for such amount or 
amounts as your petitioner may be adjudicated 
liable to the plaintiffs or either of them; 


(4) That your petitioner may have such other 
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and further relief in the premises as may be just 
and equitable. 


MacCORMAC SNOW, 
Attorney for Universal Insurance Company, 
Petitioner, also Defendant and Third Party 
Plaintiff. 


To the Plaintiffs and to Wendell K. Phillips and 
George P. Winslow, their attorneys. 


Please be notified that the defendant will bring 
the within petition on for hearing Monday, July 22, 
1946, at 10:00 a.m., or as soon thereafter as counsel 
can be heard. 


MacCORMAC SNOW, 
Attorney for Defendant. 


Service of the within petition is admitted this 
8th day of July, 1946. 


is NO, 1K Jed sD GU Bey 
Of Attorneys for Plaintiffs. 


[Endorsed]: Filed July 8, 1946. [32] 


[Title of District Court and Cause. ] 


ORDER 


This cause coming on to be heard on the petition 
of the defendant for leave to file its Third Party 
Complaint against the third party defendants, the 
plaintiffs appearing by their attorney and consent- 
ing thereto, and it further appearing that the de- 
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fendant has lodged with the clerk of this court its 
proposed Third Party Complaint against the third 
party defendants, from which complain and the said 
petition it appears that the third party defendants 
and each or either of them may be lable to the 
plaintiffs herein or to the defendant for the damage 
and loss alleged in the complaint herein. 

Now therefore, it is considered and ordered that 
the defendant shall be and is hereby granted leave 
to file the said Third Party Complaint and the clerk 
of this court shall be and is directed to issue sum- 
mons thereon. 


Dated July 8, 1946. 


/s/ JAMES ALGER FEE, 
Judge. 


[Endorsed]: Filed July 8, 1946. [33] 


[Title of District Court and Cause.] 


APPLICATION TO REOPEN 


Comes the defendant and respectfully requests 
the Court to reopen this case for the purpose of 
receiving expert testimony as to the sufficiency of 
the hawser, a piece of which is in evidence herein 
for the purpose of the towage involved herein. 


The ground of this application is as follows: 


Defendant believes that virtually any well-in- 
formed marine surveyor or tugboat operator ac- 
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quainted with the weather, waters and harbors of 
the Oregon coast would consider this hawser insut- 
ficient for the purposes of the towage in question. 

Defendant attaches hereto the affidavits of Orth 
Maithiot and K. A. Webb. 


The evidence is undisputed as to these facts: 


Hugh Corgan proposed to Otto Berg, Jr., that the 
latter tow the dredge. Thev agreed on the towage 
and the price therefor subject to the securing of a 
hawser by Corgan. Corgan said he would undertake 
to get a hawser. Through Ole Johnson, Corgan got 
‘‘pnermission’’ to enter the Coast Guard boat house. 
J. H. Corgan and dredge engineer, Orville Boster 
went in the boat house and upstaits to the loft, and 
there selected the hawser in question among several. 
They then drove to the home of Otto Berg, Jr. and 
told him about the hawser. Bere drove to his mcor- 
age and moved the Julia D alongside the boat 
house. J. H. Corgan and Boster returned to the loft 
and payed the hawser out of the window and down 
to the deck of the Juha D, where Berg received and 
coiled it. 

The fact that Berg could have refused to use this 
hawser does not negative the fact thai the dred+ 
employees selected and delivered it on beard the 
Julia D for the express purpose of use in the con- 
templated towage. Thus it is undisputed that the 
Wishram voluntarily furnished the hawser. 

If the defendant can satisfy the Court that the 
hawser was insufficient for this towage, it follows 
that the dredge was unseaworthy at the commence- 
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ment of the voyage, within the privity of its owners 
and operators. 
/s/ MacCORMAC SNOW, 
Attorney for Defendant. 


Service of the within application is admitted this 
23rd day of June 1947. 
/s/ WK. PEEPS, 
Of Attorneys for Plaintiffs. 


/s/ B. G. SQULASON, 
Of Attorneys for Third Party 
Defendants. [36] 


Affidavit 


United States of America, 
District of Oregon—ss. 


I, Orth Mathiot, being first duly sworn depose 
and say that I am experienced in towage on the 
Oregon coast and with the harbors thereof; that I 
have examined a piece of hawser in evidence in the 
case involving the loss of the dredge Wishram, and 
am of the opinion that the said hawser was insuffi- 
cient for the towage of said dredge from Nehalem 
Bay to Tillamook Bay on November first of any 
average vear; that I will so testify if examined as a 
witness In said case. 

ORTH MATHIOT. 

Subscribed and sworn to before me this 23rd day 

of June, 1947. 


[Seal] MacCORMAC SNOW, 
Notary Public for Oregon. 
My commission expires September 27, 1948. 


Frances M. Steinbach, ete. 45 
Affidavit 


United States of America, 
District of Oregon—ss. 


I, K. A. Webb, being first duly sworn, depose and 
say that I am a marine surveyor for the Board of 
Marine Underwriters; that I have examined the 
piece of the hawser in evidence in the suit involving 
the loss of the dredge Wishram and am of the 
opinion that the said hawser was insufficient for the 
towage of the dredge from Nehalem Bay to Tilla- 
mook Bay on November first of an average year; 
that I will so testify if placed on the witness stand. 


K. A. WEBB. 


Subscribed and sworn to before me this 23rd day 
of June, 1947. 


[seal | MacCORMAC SNOW, 
Notary Public for Oregon. 
My commission expires September 27, 1948. 


[Endorsed]: Filed June 23, 1947. [38] 


[Title of District Court and Cause.] 


ORDER DENYING APPLICATION 
TO REOPEN 


This cause came on to be heard at 11:00 o’clock 
a.mn., June 23, 1947, prior to the entry of findings 
of fact and conclusions of law and the jJudgme.i. 
herein on the application of the defendant to reopen 
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this case for the purpose of receiving expert testi- 
mony as to the sufficiency of the hawser, a piece of 
which is in evidence herein for the purpose of the 
towage involved herein; the plaintiffs appearing by 
W. K. Phillips, one of their attorneys, the defend- 
ant appearing by MacCormac Snow, his attorney, 
and the third party defendant appearing by B. G. 
Skulason, their attorney; and the Court having 
heard the parties in respect to said application, 


Now, therefore the said appheation is denied 
upon the grounds stated by the court at the above 
described time. 


June 23, 1947. 


CLAUDE McCOLLOCH, 
Judge. 


Docketed June 24, 1947. 
[Endorsed]: Filed June 24, 1947. 


{Title of District Court and Cause. ] 


FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


The above-entitled cause having come on regu- 
larly on the 17th and 18th days of June, 1947, for 
trial of all issues other than those reserved for fur- 
ther trial and decision, as hereinafter stated, before 
the Honorable Claude McColloch, judge of the above 
entitled court in Portland, Oregon, sitting without 
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a jury, the parties having respectively waived the 
right to insist upon jury trial; the plaintiffs appear- 
ing in person and by and through their attorneys, 
Geo. P. Winslow and W. K. Phillips, and defendant 
appearing by its representatives and by MacCormae 
Snow, its attorney, and the third party defendants 
appearing in person and by B. G. Skulason, their 
attorney; and the Court having separated the claims 
and eause for trial, and having advised counsel for 
the [39] respective parties that the issues between 
the plaintiffs and the defendant Universal Insur- 
ance Company, a corporation, would be tried sep- 
arately at that time without trial of the issues be- 
tween Universal Insurance Company, a corporation, 
as third party plaintiff, and Otto Berg and Otto 
Berg, Jr., third party defendants, and all parties 
being advised as to what issues were to be tried, 
opening statements were made by respective coun- 
sel, after which testimony was introduced on behalf 
of the plaintiffs, followed by testimony on behalf 
of the defendant, and finally concluded by rebuttal 
testimony on behalf of the plaintiffs, and respective 
counsel for the plaintiffs and the defendant, Uxi- 
versal Insurance Company, having made oral argu- 
ment of the cause to the Court, and at the outgoing 
of the Court on Wednesday, the 18th day of June, 
1947, the Court took the said cause under advise- 
ment, and the Court, having given fuJl and due con- 
sideration to the said cause and now being duly 
advised, does now make the following 
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caused by sinking and other perils, for a period be- 
ginning the 6th day of June, 1945, and ending the 
6th day of June, 1946, and that the said policy at all 
times herein mentioned was in full force and effect. 


IV. 


That on or about the 24th day of October, 1945, 
the said policy of insurance was amended, wherein 
and whereby the defendant, for an agreed addi- 
tional premium of the sum of $1250.00, $1062.50 
thereof to be returned on safe arrival with no claim, 
did insure and extend the said policy to cover one 
trip and voyage from Nehalem Bay to Tillamook 
Bay for the full sum of $12,500.00, which was the 
reasonable value of the said suction dredge ‘*‘ Wish- 
ram.”’ 

V. 

That the defendant did receive a check from the 
said plaintiffs in the sum of $187.50, which it cashed 
and retained the funds received therefrom until on 
or about the 30th day of November, 1945, when it 
attempted to return the same to the plaintiffs, which 
return was refused, and that thereafter, on the 21st 
day of May, 1946, the defendant did pay the said 
$187.50 and deposit the same in the registry of this 
court. [41] 

Ag 

That on or about the 17th day of October, 1945, 
the said suction dredge ‘‘Wishram’’ was surveyed 
by a representative of the defendant and declared to 
be seaworthy. 
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Vi 


That on or about the 1st day of November, 1945, 
the said suction dredge ‘‘Wishram’’ was wrecked 
and became a total loss in Tillamook Bay, Oregon. 


VIL. 


That the said suction dredge ‘‘ Wishram’’ was sea- 
worthy at the commencement of the said voyage. 


XS 


That it has not been established that the plaintiffs 
or their agents failed to disclose any material facts 
to the defendant, in violation of the terms of the 
said insurance policy, or that in obtaining the said 
extension and amendment of the said policy permit- 
ting the said voyage from Nehalem Bay-to Tilla- 
mook Bay, the plaintiffs or their agents made any 
false representations o1 violated any warranties to 
this defendant. 


BS 


That the plaintiffs did on or about the 5th day of 
November, 1945, fully and completely notify the 
defendant of the said loss, and give to the defend- 
ant complete information concerning the loss of the 
suction dredge ‘‘Wishram.”’ 


XI. 


That thereafter, and on or about the 30th day of 
November, 1945, the defendant did, by letter, deny 
lability to the plaintiffs on the said policy, on the 
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ground that the said [42] tow of the said suction 
dredge ‘‘Wishram’’ from Nehalem Bay to Tilla- 
mook Bay was not made by the tug ‘‘Umpqua 
Chief,’’ and refused and ever since said time has 
refused to pay to these plaintiffs the sum of $11,- 
437.50 or any other amount. 


XI. 


That at all times herein mentioned said policy of 
insurance made and executed by this defendant to 
these plaintiffs was in full foree and effect and en- 
forceable, and that the terms thereof have not been 
violated by the plaintiffs. 


XIII. 


That the amount in controversy between the plain- 
tiffs and the defendant, due under the said insurance 
policy, is the sum of $11,437.50, together with inter- 
est thereon at the rate of six per cent per annum 
from the 30th day of November, 1945. 


DIY, 


That a reasonable attorney fee to be allowed by 
this Court to the plaintiffs, as attorneys’ fees in 
this action, is the sum of $1500.00. 


OV 


That the defendant is the owner of the said 
$187.50 deposited by it in the registry of this court. 
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XVI. 


That the issues between the third party plaintiff, 
Universal Insurance Company, a corporation, and 
the third party defendants, Otto Berg and Otto 
Berg, Jr., were not presented to this Court for 
determination and are subject to further proceed- 
ings. 


Now, therefore, based on the foregoing Findings 
of [43] Fact, the Court now draws the following 


Conclusions of Law 


That the defendant is and has been indebted to 
these plaintiffs in the full sum of $11,437.50, 
together with interest thereon at the rate of six per 
eent per annum from the 30th day of November, 
1945, until paid. 


IDE 


That the plaintiffs are entitled to recover off of 
and from the defendant, Universal Insurance Com- 
pany, a corporation, the full sum of $11,437.50, 
together with interest thereon at the rate of six per 
eent per annum from the 30th day of November, 
1945, until paid, and their costs and disbursements 
herein incurred. 


Uf. 


That the plaintiffs are entitled to recover off of 
and from the defendant, Universal Insurance Com- 
pany, a corporation, attorneys’ fees in the sum of 
$1500.00. 
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That the plaintiffs are entitled to judgment 
against the defendant, and judgment shall forthwith 
and immediately be entered in favor of the plaintiffs 
and against the defendant in the full sum of $11,- 
437.50, together with interest thereon at the rate of 
six per cent per annum from the 30th day of No- 
vember, 1945, until paid, and for the additional sum 
of $1500.00, attorneys’ fees, together with plaintiff’s 
costs and disbursements herein incurred. 


Dated this 23rd day of June, 1947. 


/s/ CLAUDE McCOLLOCH, 
Judge. 


[Endorsed]: Filed June 23, 1947. [44] 


State of Oregon, 
County of Multnomah—ss. 


Due service of the foregoing Findings of Fact 
and Conclusions of Law by copy as prescribed by 
law is hereby admitted, at Portland, Oregon, this 
20th day of June, 1947. 


MacCORMAC SNOW, 
By FEN 
Attorney for Defendant. [45] 
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In the District Court of the United States 
Hor the District of Oregon 


Civil No. 3087 


FRANCIS M. STEINBACH and 
CAROLYN S. STEINBACH, 
Plaintiffs, 


Vs. 
UNIVERSAL INSURANCE COMPANY, 


a corporation, 
Defendant, 


UNIVERSAL INSURANCE COMPANY, 
a corporation, 
ied Party Plait, 


OTTO BERG and OTTO BERG, Jr., 
Third Party Defendants. 


JUDGMENT 


53 


The above-entitled cause having come on regu- 
larly on the 17th and 18th days of June, 1947, for 
trial before the Honorable Claude McColloch, judge 
of the above-entitled court in Portland, Oregon, sit- 
ting without a jury, the parties having respectively 
waived the right to insist upon jury trial; the plain- 
tiffs appearing in person and by and through their 
attorneys, Geo. P. Winslow and W. K. Phillips, 
and defendant appearing by its representatives and 
by MacCormae Snow, its attorney, and the third 
party defendants appearing in person and by B. G. 
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¥ 


Skulason, their attorney; and the Court having sep- 
arated the claims and causes for trial, and having 
advised counsel for the respective parties that the 
issues between the plaintiffs and the defendant Uni- 
versal Insurance Company, a [46] corporation, 
would be tried separately at that time without trial 
of the issues between Universal Insurance Coim- 
pany, a corporation, as third party plaintiff, and 
Otto Berg and Otto Berg, Jr., third party defend- 
ants, and all parties being advised as to what issues 
were to be tried; the Court having heard the evi- 
dence and considered the exhibits, having listened 
to argument of the respective attorneys and having 
taken the same under advisement, and having here- 
tofore made and filed its Findings of Fact and Con- 
elusions of Law wherein the Court finds and con- 
chides that plaintiffs are entitled to recover judg- 
ment off of and from the defendant, Universal] 
Insurance Company, a corporation, in the full sum 
of $11,437.50, together with interest thereon at the 
‘ate of six per cent per annum frem the 30th cay 
of November, 1945, until paid, and for the addi- 
tional sum of $1500.00 attomevs’ fees, fogether with 
plaintiffs’ costs and disbursements herein incurred; 

Now, therefore, it is ordered and adjudged that 
the plaintiffs, Francis M. Steinbach and Carolyn S. 
Steinbach, have and recover off of and from the 
defendant, Universal Insurance Company, a eor- 
poration, the full sum of $11,487.50, together with 
interest thereon at the rate of six per cent per an- 
num from the 30th day of November, 1945. until 
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paid, and the further sum of $1500.60, attorneys’ 
fees, together with their costs and disbursements 
herein incurred taxed at $117.40. 

Dated this 23rd day of June, 1947. 


/s/ CLAUDE McCOLLOCH, 
Judge. 


[Endorsed]: Filed June 23, 1947. [47] 


[Title of District Court and Cause.] 


NOTICE OF APPEAL 


Comes Universal Insurance Company, defendant 
above named and gives this notice that the said 
defendant appeals to the United States Cireuit 
Court of Appeals for the Ninth Circuit from that 
certain final judgment entered in and by the:above- 
entitled court in the above-entitled cause on the 23rd 
day of June 1947 in favor of the plaintiffs above 
named and against this appealing defendant and 
from the whole of said judgment. 


/s/ MacCORMAC SNOW, 
Attorney for Universal Insurance 
Company, Defendant-Appellant. 


[Endorsed]: Filed August 12, 1947. [48] 
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[Title of District Court and Cause.] 


SUPERSEDEAS BOND 


Be it remembered that we, Universal Insurance 
Company, Defendant and Appellant above named, 
and Glens Fall Indemnity Company, a New York 
Corporation, ave held and firmly bound unto whom 
it may concern in the full penal sum of Fifteen 
Thousand Dollars ($15,000) for the payment of 
which well and truly to be made we and each of us 
do hereby bind ourselves and our successors and 
assigns, jomntly and severally, firmly by these pres- 
ents. 


Dated this 15th day of August 1947. 


The condition of this obligation is such that if the 
said Universal Insurance Company, Appellant, 
shall satisfy in full that certain judgment executed 
June 23, 1947 together with costs, interests, and 
damages for delay if for any reason the appeal 
taken herein by said Appellant is dismissed or if 
the judgment appealed from is affirmed and shall 
satisfy in full such modifications of the said judg- 
ment and such costs, interest, and damages as the 
Appellate Court may adjudge and [49] award, then 
this obligation shall be null and void otherwise to 
be and remain in full force and effect. 
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In witness whereof we have caused these presents 
to be duly executed the day and year above set forth. 


UNIVERSAL INSURANCE 
COMPANY, 
Jewett Barton Leavy and Kern, 
By /s/ ADDISON KNAPP, 
Its Agent. 
[Seal] GLENS FALLS INDEMNITY 
COMPANY, 
By /s/ J. STUART LEAVY. 
Countersigned : 
JEWETT, BARTON, LEAVY 
and KERN, 
By /s/ J. STUART LEAVY, 
Resident Agents. 


Service of the within Supersedeas Bond is admit- 
ted this 2nd day of Sept. 1947 and exceptions are 
hereby waived to the amount of the bond and the 
surety. 


is) Was PHILLIPS, 
Of Attorneys for Plantiffs- 
Respondents. 
/s/ G. G. SKULASON, 
Attorney for Third Party 
Defendants-Respondents. 
Approved Sept. 8, 1947. 
/s/ CLAUDE McCOLLOCH, 
Judge. 


[Endorsed]: Filed September 8, 1947. [50] 
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STATEMENT OF POINTS 


Comes the appellant and files this statement of 
the point on which he intends to rely on this appeal. 


The District Court erred: 


1. In admitting parol evidence as tending to 
show transfer of the dredge. 

2. In finding as a fact that the plaintiffs are 
proper parties to insure the dredge. 

3. In failing to hold that plaintiffs were never 
the owners of the dredge. 

4. In failing to hold that the plaintiffs had no 
insurable interest in the dredge. 

5. In failing to hold the policy sued on void for 
want of insurable interest in the plaintiffs. 

6. In failing to hold the plaintiffs failed to prove 
the allegation of their complaint that plaintiffs 
were the owners of the dredge. 

7. In entering findings of fact and conclusions 
of law and judgment at variance with the complaint 
in that plaintiffs allege that they owned the dredge 
and the trial courts decision is that plaintiffs are 
proper parties to sue on the policy. [51] 

8. In allowing a recovery by plaintiffs upon a 
showing that they were not the real parties in inter- 
est in the recovery. 

9. In failing to hold that the dredge was unsea- 
worthy at the commencement of the vovage in that 
the dredge was equipped with an insufficient towing 
hawser. 
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10. In failing to deny recovery to the plaintiffs 
on account of breach of an implied warranty of the 
policy insurance that the dredge should be sea- 
worthy at the commencement of the voyage. 

11. In holding that the insufficiency of the haw- 
ser with which the towage was attempted was not 
chargeable to the operators of the dredge. 

/s/ MacCORMAC SNOW, 
Attorney for Appellant. 


Service of the within Statement of Points is 
admitted this 2nd day of Sept., 1947. 
jy Wak) PHELPS, 
Attorney for Plaintiffs- 
Respondents. 


/s/ B. G. SKULASON, 
Attorney for Third Party 
Defendants-Respondents. 


[Endorsed]: Filed September 8, 1947. [52] 


[Title of District Court and Cause.] 


STIPULATION WITH REFERENCE 
TO EXHIBITS 


It is hereby stipulated that a pre-trial conference 
was held at which a number of exhibits were identi- 
fied and given pre-trial numbers; that no pre-trial 
order was entered and the case was thereafter tried 
on the pleadings; that in the course of the trial all 
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pre-trial exhibits were offered and received in evi- 
dence, identified by their respective pre-trial num- 
bers, including all exhibits to depositions. 

Defendant does not waive its objection and ex- 
ception to the admission of parol testimony tending 
to prove any transfer of the dredge ‘‘ Wishram.”’ 


Third party defendants do not hereby waive any 
objections they may have to the introduction in evi- 
dence of any or all of said exhibits. 


/s/ GEO. P. WINSLOW, 
/s/ W. K. PHILLIPS, 
Attorneys for Plaintiffs. 


/s/ MacCORMAC SNOW, 
Attorney for Defendant. 


/s/ B. G. SKULASON, 
Attorney for Third Party 
Defendants. 


[Endorsed]: Filed September 8, 1947. [53] 


[Title of District Court and Cause.] 


DESIGNATION 


Comes the appellant and designates the portions 
of the record, proceedings and evidence in the Dis- 
trict Court to be contained in the record on appeal, 
as follows: 


1. Complaint 
2. Supplemental complaint 


ee 
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Reply 

Amended answer 

Petition to bring in third parties 

Order granting leave to file third party com- 
plaint 

Application to reopen. 

Findings of fact and conclusions of law 
Judgment 

Transcript of proceedings June 17, 18, 23, 
1947 

Pre-trial Exhibit 7, Tillamook depositions 
and exhibits 

Pre-trial Exhibit 13, Letter—Steinbach to 
Corgan 

Pre-trial Exhibit 14, assumed name, Stein- 
bachs 

Pre-trial Exhibit 15, Conveyance and Trust 
Pre-trial Exhibit 20, Piece of Hawser [55] 
Pre-trial Exhibit 21, Letter—War 
Departinent to Corgan 

Pre-trial Exhibit 22, Letter—War 
Department to Corgan 

Pre-trial Exhibit 23, Policy 

Pre-trial Exhibit 24, A, B and C 
Indorsements 

Notice of Appeal 

Supersedeas Bond 

Statement of Points on Appeal 

This Designation 

Stipulation in re Exhibits 
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25. Stipulation in re insurance policy 
26. All blotter entries 


/s/ MacCORMAC SNOW, 
Attorney for Appellant. 


Service of the foregoing Designation is hereby 
accepted this 2nd day of Sept. 1947. 


/s/ W. K. PHYS: 
Attorney for Respondents, Francis M. Steinbach 
and Carolyn 8. Steinbach. 


/s/ B. G. SKULASON, 
Attorney for Third Party 
Defendants & Respondents. 


[indorsed]: Filed Sept. 8, 1947. [56] 


[Title of District Court and Cause. ] 


STIPULATION WITH REFERENCE TO 
TERE POTTY 


It is stipulated with respect to the policy of insur- 
ance forming the subject of this action (Exhibit 23) 
that the dredge ‘‘Wishram’’ was lost by reason of 
one or more of the marine perils named in the policy 
and that the only portions of the policy material 
to the issues raised by the appeal of this cause, other 
than those quoted in the pleadings, are as follows: 

‘‘Universal Insurance Company, New Jersey, A 
Stock Company. Talbot, Bird & Company, Ine., 
General Managers, 114 Sansome Street, San Fran- 
cisco, California, by this policy of insurance does 
insure Francis M. Steinbach and Carolyn 8. Stein- 
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bach for account of themselves, loss, if any, payable 
in funds current in the United States to assuyres, 
or order. [59] 

In consideration of the said person or persons 
effecting this policy promising to pay to the said 
company the sum of three hundred seventy-five and 
no/100 dollars as a premium at and after the rate 
of 3 per cent for such Insurance the said Company 
takes upon itself the burden of such Insurance to 
the amount of twelve thousand five hundred and 
no/100 dollars and promises and agrees with the 
Insured, there Executors and Administrators in all 
respects truly to perform and fulfill the Contract 
contained in this Policy. And it is hereby agreed 
and declared that the said Insurance shall be and 
is an Insurance upon hull, machinery, etc., of and in 
the good Suction Dredge called the ‘‘Wishram’’ or 
by whatsoever other name or names the said vessel 
is or shall be named or called, lost or not lost, at and 
from the 6th day of June 1945 until the 6th day of 
June 19 beginning and ending with noon, Paci- 
fic Standard Time. 

The said vessel, etc., for so much as concerns the 
Insured, by agreement between the Insured and 
the said Company in this Policy, are and sha!!l be 
valued at as follows: 


Hull, tackle, apparel, furniture, ete........... Sh Reena oe 

Machinery, boilers, ete., and everything 
connected therewith ....................00....-.-. Aa a 
$12,500.00 


-'T'welve thousand five hundred and no/100 dollars 
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subject to the terms and conditions of this form and 
clauses hereto attached.”’ 


American Hulls (Pacific) 
1944 


To be attached to and form a part of Policy No. 
PC50295 of the Universal Insurance Company, 
dated June 6, [60] 1945, Francis M. Steinbach and 
Carolyn S. Steinbach for account of themselves but 
subject to the provisions of this policy with respect 
to change of ownership. 

Should the vessel be sold or transferred to other 
ownership or chartered on a bareboat basis or re- 
quisitioned on that basis, then, unless the Under- 
writers agree thereto in writing, this Policy shall 
thereupon become cancelled from date of such sale, 
transfer, charter or requisition; provided, however, 
that in the case of an involuntary transfer by requi- 
sition or otherwise, without the prior execution of 
any written agreement by the Assured, such cancel- 
lation shall take place fifteen davs after such trans- 
fer; and provided further that if the vessel has 
cargo on board and has already sailed from her 
loading port, or is at sea in ballast, such caneella- 
tion shall be suspended until arrival at final port of 
discharge if with cargo or at port of destination if 
in ballast. This insurance shall not inure to the 
benefit of any such charterer or transferee of the 
vessel, and if a loss payable hereunder should occur 
during such period of fifteen davs the Underwriters 
shall be subrogated to all the rights of the Assured 
against the transferee, by reason by such transfer, 
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in respect to all or part of such loss as is recoverable 
from the transferee and in the proportion which the 
respective amounts insured bear to the insured 
value. A pro rata daily return of net premium shall 
be made. The foregoing provisions with respect to 
cancellation in the event of sale, transfer, charter 
or requisition shall apply even in the case of insur- 
ance ‘‘for account of [61] whom it may concern.”’ 

Loss, if any, payable to assureds or order. In the 
sum of twelve thousand five hundred and no/100 
dollars, at and from the 6th day of June 1945 begin- 
ning and ending with noon to the 6th day of June 
1946 Pacific Standard Time. 

Provided, however, should the vessel at the expi- 
ration of this Policy be at sea, or in distress, or at a 
port of refuge or of call, she shall, provided pre- 
vious notice be given to the Underwriters, be held 
covered at a pro rata monthly premium to her port 
of destination. 

On the Suction Dredge called the ‘‘ Wishram’’ (or 
by whatsoever name or names the said vessel is or 
shall be called.) 

The said vessel, for so much as concerns the As- 
sured, by agreement between the Assured and Un- 
derwriters in this Policy, is and shall be valued at 
as follows: 


Hull, tackle, apparel, passenger fittings, 
equipment, stores, ordnance, muni- 
tions, bonts and other furniture........ Pe 

Boilers, machinery, refrigerating ma- 
chinery and insulation, and every- 


thing connected therewith.................... $12,500.00 
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Donkey boilers, winches, cranes, windlasses, steer- 
ing gear and electric light apparatus shall be 
deemed to be a part of the hull and not of the 


machinery. 


The Underwriters to be paid in consideration of 
this insurance three hundred seventy-five and 


no/100 dollars being at the rate of 3 per cent. 


Special Conditions and Warranties 


Warranted laid up and out of commission in Coos 
Bay, Oregon. [62] 


For and in consideration of an additional pre- 
mium of $1250.00, the within policy is hereby ex- 
tended to cover the insured dredge at and from Coos 
Bay to Nehalem Bay, it beme wnderstood and 
agreed that the underwriters will refund $1062.50 
of this additional premium if and when dredge ar- 


rives safely at Nehalem Bay. 


After arrival at Nehalem Bay this policy shall 
cover the insured dredge while laid up or while 


operating at rate to be arranged. 


‘The terms and conditions of this form are to be 
regarded as substituted for those of policy form to 
which it is attached, the latter being waived, except 
provisions required by law to be inserted in the 
Policy.”’ 
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This stipulation may be printed in the transeript 
in lieu of said policy. 


/s/ GEO. P. WINSLOW, 
je, WIS. PHIM Ss: 
Of Attorneys for Plaintiffs. 


/s/ MacCORMAC SNOW, 
Attorney for Defendant. 


fj) bo Gee ASON. 
Attorney for Third Party 
Defendants. 


Filed October 9, 1947. [63] 


1946 


Mar. 
Mar. 
Apr. 
Apr. 


Apr. 


Apr. 
AN OIG: 


DOCKET ENTRIES 


30—Filed complaint. 

30—Issued summons—to marshal. 

5—Filed summons with return. 

17—Filed motion of deft. for summary 
judement. 

23—Hiled motion of ptff. for extension of 
time to file counter affidavits and contin- 
uing hearing on motion for summary 
judgment. 

23—-Hiled affidavit of W. K. Phillips. 

23—Filed and entered order allowing ptff. to 
May 4 to file counter-affidavits and con- 
tinuing hearing on motion of deft. for 
summarv judgment to May i5, 1946. Fee 
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1946 
May 
May 
May 
May 
May 
June 
June 
June 
June 
June 


June 


June 


June 
June 
June 
July 


July 
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6—Filed affidavit. 

13—Filed and entered order denying motion 
for summary judgment and allowing 
deft. to May 23, 1946 to plead. Fee 

21—Issued subpoena and one copy to Mac- 
Cormac Snow. 

21— Filed answer. 

28—Filed subpoena. 

8—Filed motion of deft. for issuance of sub- 
poenas duces tecum. 

10—Filed and entered order for issuance of 
subpoenas duces tecum. McC. 

10—Filed reply and demand for jury. 

11—Filed notice of taking deposition. 

11—Issued 2 subpoenas duces tecum to Mac- 
Cormae Snow. 

12—Filed motion for issuance of subpoena 
duees tecum to Capt. Hugh Corgan. 

12—Filed and entered order for issuance of 
subpoena duces tecum to Capt. Hugh 
Corgan. McC. 

12—Issued subpoena duces tecum to MacCor- 
mac Snow. 

24—FEntered order allowing ptff. 2 weeks to 
file amended complaint and deft. 10 days 
thereafter to plead. Fee 

29—Filed suplemental complaint. 

8—Filed amended answer of deft. to origi- 
nal complaint, and supp. complaint. 

8—Fuiled petition of defendant to bring in 
third party. 


1946 
July 


July 
July 
July 


July 
Aug. 


Aug. 


Sept. 


Sept. 


Sept. 


Oct. 


Oct. 


Oct. 


Oct. 
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8—Filed and entered order granting leave 
to deft. as third party plaintiff to file 
complaint and for process. Fee 


8—Filed third paity complaint. 
9-—Issued third party summons to marshal. 
10—Filed deposition of Hugh Corgan in be- 
half of deft. 
23—Tiled summons, with marshal’s return. 
1—Filed separate answer of third party 
deft. Otto Berg, Jr. 
1—Filed separate answer of Otto Berg. 
21—Entered order setting for trial on Oct. 2, 
1946. McC 
25-—Filed Notice of Deft. and Third Party 
Ptff. take deposition of J. H. Corgan. 
24—Entered order striking trial date. Attor- 
neys notified McC. [65] 
10—Filed notice of taking deposition of 
George N. Williams. 
14—Filed amended answer to Otto Berg, Jr., 
nnd arts derendant. 
14—Filed motion of Otto Berg re deposition 
of Geo. N. Williams only on written 
interrogatories. 
14—Entered order setting hearing on moticn 
for interrogatories for Oct. 15, 1946— 
MO) aireme UNE ae 
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18—Entered record of hearing on motion for 
interrogatories—order taking under ad- 
visement. MeC. 

30—Filed deposition of George N. Williams. 

8—Filed deposition of Otto Berg. 

12—Entered order setting for pre-trial on 
Jan. 6, 1947. McC. 

16—Filed Notice, deposition Herbert P. 
Lederer. 

17—Filed Amended Notice Deposition Her- 
bert P. Lederer. 

31—Filed and entered Order for subpoena 
duces tecum to Col. O. E. Walsh. MeC. 

ol—Issued subpoena duces tecum — to 
marshal. 

31—Filed appheation for subpoena duces 
tecum to Col. O. KE. Walsh. 


2—Filed deft’s. notice to produce. 

2—Filed application for subpoena duces 
tecum. 

2—Filed and entered order for subpoena 
duces tecum. MeC. 

2—Issued subpoena duces tecum and 3 
copies to MacCormae Snow. 

6—Record of pre-trial hearing. Holcomb 
Rep. McC. 

3—Filed subpoena duces tecum. 

15—Filed Transcript of Proceedings Jan. 6, 
1947. on 2/24/47. 
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1947 

Feb. 19—Filed notice of taking deposition of Col. 
O. E. Walsh. McC. 

Feb. 19—Filed application for subpoena duces 
tecum. 

Feb. 19—Filed and entered order for issuance of 
subpoena duces teceum to Col. O. E. 
Walsh. McC. 

Feb. 19—Issued subpoena duces teenm—to fF. 
Wagener. 

Apr. 2—Entered order setting for trial on June 
3, 1947. Notified McC. 

Apr. 8—Entered order relating to exhibit 34(a). 
McC. 

Apr. 8—Fuled notice, deposition of Rex Daven- 
port. 

May 15—Entered order resetting for trial on June 
17, 1947. Notified McC. 

June 2—Filed deft’s. motion to postpone trial. 

June 2—Filed deft’s. affidavit in support of above 
motion. 

June 2—Entered order setting for pre-trial con- 
ference on June 9, 1947. Notices. McC. 

June 9—Record of pre-trial conference and order 
denying motion of Third party deft. for 
continuance of trial date and that trial 
date stand subject to later arrangements. 
Meco. | 

June 11—Issued civil subpoena and 4 copies to 
MacCormae Snow. 

June 17—HEntered record of trial before court. McC 
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1947 
June 


June 
June 


June 
June 


June 


June 
Aug. 
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18—Entered record of trial before court and 
order to submit authorities. McC. 

23—Filed application to reopen case for fur- 
ther testimony and evidence. 

23—Entered order denying motion to reopen 
ease. McC. 

24—Wiled above order. 

23—Filed and entered Findings of Fact and 
Conclusions of Law. McC. 

23—Filed and entered Judgment for ptff. for 
$11,437.50 with int. at 6% from Nov. 30; 
1945 and for $1500.00 atty. fees notices. 
McC. 

26—Entered Judgment in Lien Docket. 

12—Filed notice of appeal by Universal In- 
surance Co. Snow. 

12—Copies of notice of appeal to Atty. Wins- 
low, Tillamook, and Atty. Phillips, Pub. 
Ser. Bldg., Portland. 

8—Filed statement of points. 

8—Filed stipulation re exhibits. 

8—Filed designation of record. 

8—TFiled supersedeas bond. [66] 


CERTIFICATE OF CLERK 


United States of America, 
District of Oregon—ss. 


I, Lowell Mundorff, Clerk of the District Court 
of the United States for the District of Oregon, do 
hereby certify that the foregoing pages numbered 
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from 1 to 67 inclusive, constitute the transcript of 
record upon the appeal from a judgment of said 
Court in a cause therein numbered Civil 3087, in 
which Universal Insurance Company, a corporation 
is defendant and appellant and Francis M. Stein- 
bach and Carolyn 8. Steinbach are plaintiffs and 
appellees; that said transeript has been prepared 
by me in accordance with the designation of con- 
tents of the record on appeal filed by the appellant 
and in accordance with the rules of Court; that I 
have compared the foregoing transcript with the 
original record thereof and that it is a full, true 
and correct transcript of the record and proceedings 
had in said Court in said cause, in accordance with 
the said designation, as the same appears of record 
and on file at my office and in my custody. 

I further certify that I have enclosed a duplicate 
transcript of proceedings dated June 17, 18 and 
23, 1947 and original exhibits 7, 18, 14, 15, 20, 21, 
22, 23, 24 A, B, and C, 25, 26 A, B, and C, 27 A and 
fee op OU mst oo, oo, ofA and Is, 35, a1, and 39. 
Exhibit 20 is being sent under separate cover. 

I further certify that the cost of comparing and 
certifying the within transcript is $47.90 and that. 
the same has been paid by appellant. 

In Testimony Whereof, I have hereunto set my 
hand and affixed the seal of said Court in Portland, 
in said District, this 15th day of October, 1947. 

[Seal] LOWELL MUNDORFF, 

Clerk. 
By /s/ E. NOWELL, 
Deputy. [67] 
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In the District Court of the United States 
For the District of Oregon 


Civil No. 3087 


FRANGIS M. STEINBACH and CAROLYN 8. 
STEINBACH, 
Plaintiffs, 
VS. 


UNIVERSAL INSURANCE COMPANY, a cor- 
poration, 
Defendant. 


UNIVERSAL INSURANCE COMPANY, a cor- 
poration, 
Third-Party Plaintiff, 


Vs. 


OTTO BERG and OTTO BERG, Jr., 
Third-Party Defendants. 


Portland, Oregon, June 17, 1947 
Before: Honorable Claude McColloch, Judge. 
Appearances: 
Mr. George P. Winslow and Mr. Wendell K. 
Phillips, Attorneys for Plaintiffs ; 
Mr. MacCormae Snow, Attorney for Defendant 
and Third-Party Plaintiff; 


Mr. Bardi G. Skulason, Attorney for Third-Party 
Defendants. [1*] 


* Page numbering appearing at top of page of Reporter’s certified 
Transcript of Record. 
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PROCEEDINGS OF TRIAL 


(Opening statements were then made by re- 
spective counsel.) 


Mr. Philips: I might suggest, your Honor, that 
there has been a pre-trial and al! the exhibits, I 
believe, are already in. I suggest that we offer them 
at one time and that either party may use them as 
they see fit, if there is no objection. 

Ir. Snow: No objection. Your Honor, there 
is one exhibit I did not have at that time. I neg- 
lected to reserve a number fer it. I ask the Court 
at this time to have it marked as a pre-trial exhibit 
and admitted with the other exhibits. I refer to 
the bill of sale by Otto Berg to C. F. Youngblood 
regarding the Gas Screw Vessel Julia D. 

My. Phillips: We have no chjection to that. 

Mr. Snow: A certified copy. 

Mr. Skulason: In that connection, your Honor, 
if you are going to use the pre-trial procedure and 
if all the exhibits should be in, I would like to 
have introduced as a part of the pre-trial procedure 
certain checks covering, in part, the purchase price 
of the Julia D, checks signed by the defendant Otto 
Berg, Jv., payable to the other defendant, his father. 
I have them here and I think counsel for the insur- 
ance company saw them at the time the depositions 
were taken. [2] 

The Court: During the recess, the Court Re- 
porter will give those additional exhibits numbers 
to follow the numbers already issued, and all ex- 
hibits will be considered offered and admitted as 
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trial exhibits, taking the same numbers as the pre- 
trial exhibits, subject to any objections that might 
have been stated at the pre-trial and any further 
objections that may be stated at any time in this 
trial. 

Mr. Skulason: Your Honor, these checks may be 
marked as one exhibit? 

The Court: We will mark them after a while. 

Mr. Skulason: Yes, your Honor. 

Mr. Winslow: In connection with the exhibits, 
your Honor, at the pre-trial I did not have the 
exhibit marked, because it is admitted and stated 
in the pleadings, but, in order to have the exhibits 
in chronological order, I think this should be 
marked. It is the statement to the plaintiffs for the 
premium charged. It is set forth in the reply and 
is admitted. 

Mr. Snow: No objection. I am not sure as to 
the status of the depositions which have heretofore 
been taken in this case. 

The Court: Some lawyers like to introduce them 
and some do not. If you want to give them exhibit 
numbers, that may be done. 

Mr. Snow: I wish to reserve for the record ob- 
jection to certain testimony adduced on cross exam- 
ination of these witnesses, [3] which would tend to 
show parol transfer of the Wishram to the ladies, 
and I wish to reserve in the record an objection to 
any and all testimony tending to show transfer of 
the dredge in any other manner than as required by 
the statutes of Oregon. 

The Court: It is so understood. 
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Mr. Philips: <As I understand, the exhibits are 
all in evidence and will be marked as numbered in 
the pre-trial. 

The Court: Yes. 


The following exhibits, heretofore marked at pre- 
trial conference, were thereupon received in evi- 
dence: 


DEFENDANT UNIVERSAL INSURANCE COMPANY’S 
EXHIBITS 


Defendant’s 
Exhibit No. Deseription 


1 Document showing specifications of Umpqua Chief 
and Julia D. 


2 Letter dated September 26, 1946, ‘United States 
Department of Commerce, Weather Bureau. 


3 Photostat copy of instructions for airway meteoro- 
logical service. 


4 Photostatic copy of instruction for airway metcoro- 
logical service. 


5 Surface weather observations, October 17, 1945, to 
November 8, 19-45. 


6 Deposition of Hugh Corgan, taken on behalf of 
defendant, May 29, 1946. 


ad Depositions of Hugh Corgan, Frances M. Stein- 
bach, Carolyn S. Steinbach, David E. Steinbach, 
John Steinbach and Wendell Charles Wilson, taken 
on behalf of defendant at Tillamook, Oregon, June 
17, 1946, together with exhibits attached thereto 
MoatceCnGCl) ee e-aento 9c), | L(aiemen (4) 0nd (5), 
Gre (CS) 79) ((10), TCI 712), 7(13) 
and 7(14). 
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Defendant’s 
Exhibit No. 


14 


15 


16 
17 


18 


19 
20 
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Deseription 


[ Attached exhibits 3, 4, 11 and 14 are set out 
in Transcript of Reeord as follows: 
No. 7(3) on page 219 No. 7(11) on page 224 
No. 7(4) on page 228 No. 7(14) on page 224] 


Depositions of Otto Berg and Otto Berg, Jr., Third 
Party Defendants, taken on behalf of Third Party 
Plaintiff October 17, 1946—with exhibits attached. 


Deposition of George N. Williams, taken on behalf 
of Defendant and Third Party Plaintiff, San Luis 
Obispo, California, October 24, 1946. 


(Reserved for deposition of Herbert P. Lederer.) 
(Reserved for deposition of Rex Davenport.) 
(Reserved for deposition of Ed Fisk.) 


Copy of letter dated Tillamook, Oregon, May 31, 
1945, addressed to J. H. Corgan and signed J. L. 
Steinbach. 


[Set out on page 225 in Transcript of Record. | 


Certified copy of Certificate of Assumed Business 
Name, Steinbach Iron Works. 


[Set out on page 226 in Transeript of Record. } 


Certified copy of Agreement and Conveyance, Coast 
Dredging & Construction, Ltd. 


(Reserved for log pages, Umpqua Chief.) 


U.S. Coast and Geodetic Survey Map, Entrance to 
Tillamook Bay. 


U.S. Engineers Blue Print No. TM-1-128, Entranee 
to Tillamook Bay. 


(Reserved for Inventory of Wishram.) 


(Reserved for piece of hawser in possession of Wen- 
dell Wyatt.) 


Defendant’s 


Exhibit No. 
20% 


Plaintiffs’ 
Exhibit No. 


21 
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Description 


Check dated November 30, 1945, payable to Frances 
M. Steinbach and Carolyn S. Steinbach, $187.50, 
signed Addison P. Knapp Co. 


PLAINTIFFS’ EXHIBITS 


Description 


Letter dated May 25, 1945, addressed to Captain 
Hugh Corgan, from Office of District Engineer. 


[Set out on page 228 in Transcript of Record.] 


Letter dated June 6, 1945, Office of District En- 
gineer addressed to Captain Hugh Corgan. 


[Set ont on page 229 in Transeript of SIENA ] 


Policy No. PC50295, Universal Insurance (Cain 
pany. 


Statement covering additional Premium on Policy 
PC50295, $571.76. . 


Endorsement to Policy, ete. 


Letter dated July 18, 1945, Addison P. enepe Co. 
to Captain Hugh Corgan. 


Letter dated October 17, 1945, Addison P. Knapp 
Co. to ‘‘Captain Hugh Corrigan,’’ Rockaway, 
Oregon. 


[Set out on page 230 in Transcript of Record. | 


Envelope from Addison P. Knapp Co. addressed 
to Captain J. H. Corgan, Ciaribaldi, Oregon, post- 
marked October 3, 1945; letter dated October 30, 
1945, Addison P. Knapp Co. to Captain J. H. 
Corgan, Garibaldi, Oregon; and endorsement dated 
October 24, 1945, issued by Universal Insuranee 
Company for Policy PC50295 issued to Frances M. 
and Carolyn 8S. Steinbach. 

[Set out on pages 231-232 in Transcript of 

Record. | 
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Plaintiffs’ 
Exhibit No. 


27-A) 
27-B ( 


28 


29 


30 


31 


32 


33 
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Description 


Envelope marked from Addison P. Knapp Co., 
Portland, Oregon, addressed to Mrs. Franees M. 
Steinbach and Mrs. Carolyn S. Steinbach, Tilla- 
mook, Oregon, postmarked November 30, 1945, and 
letter on letterhead of Addison P. Knapp Co. ad- 
dressed to Frances M. Steinbach and Carolyn S. 
Steinbach and signed by Addison P. Knapp Co., 
dated November 30, 1945. 


[Set out on page 233 in Transcript of Record. ] 


Copy of letter dated Deeember 13, 1945, addressed 
to Addison P. Knapp Co., Portland 4, Oregon 
(written by Frank Lonergan, attorney representing 
plaintiffs). 

[Set out on page 235 in Transcript of Record. | 


Letter dated December 27, 1945, to Honorable 
Frank J. Lonergan, signed by MacCormace Snow. 
[Set out on page 236 in Transcript of Record. ] 


Account Book, First National Bank of Portland, 
Tillamook Branch, No. 5384, Franees M. Steinbach, 
showing deposits commencing June 3, 1944, and 
ending April 6, 1946. 
Check dated June 6, 1945, payable to First Na- 
tional Bank of Portland, Tillamook Branch, in 
amount $675.60, signed Frances M. Steinbach. 
[Set out on page 238 in Transeript of Reeord.] 


Check dated June 25, 1945, payable to Addison 
Knapp & Co., in amount $1,250, signed Frances M. 
Steinbach. 

[Set out on page 239 in Transcript of Reeord. ] 
Check dated October 30, 1945, payable to Addison 


P. Knapp Co., in amount $187.50, signed Coast 
Dredging & Construction, Ltd., J. H. Corgan. 


{Set out on page 240 in Transeript of Record. ] 
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Plaintiffs’ 
Exhibit No. Description 
34-A) Envelope addressed to ‘‘Jimmy Corregon,’’ Rock- 
34-B § away, Oregon, postmarked October 19, 1945, and 
letter, undated, addressed to ‘‘Jimmy Corrigan,’’ 
Rockaway, Oregon, and signed by Rex Davenport. 
[Set out on page 241 in Transcript of Record. ] 
35 Copy of Coast Guard Log, under date of November 
1, 1945. 


DEFENDANT’S EXHIBIT 
Exhibit No. Description 


36 Bill of Sale of licensed vessel under 20 tons, Otto 
Berg to C. F. Youngblood, Depoe Bay, Oregon, 
covering Julia D. 
PLAINTIFFS’ EXHIBITS 
Exhibit No. Description 


37 Statement, Addison P. Knapp Co. to Frances M. 
and Carolyn S. Steinbach, dated October 24, cover- 
ing Universal Poliev PC50295, Dredge Wishram. 


[Set out on page 242 in Transcript of Record. | 


THIRD PARTY DEFENDANTS’ EXHIBIT 
Exhibit No. Description 


38 Sixteen checks drawn on Tillamook Branch, The 
First National Bank of Portland, payable to Otto 
Berg and signed by Otto Berg, Jr. 


* *& * % * * * 
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JOHN L. STEINBACH 


was thereupon produced as a witness on behalf of 
plaintiffs and, being first duly sworn, was exam- 
ined and testified as follows: 


Direct Examination 
By Mr. Winslow: 


Your name is John L. Steinbach? 
Yes. 
Where do you live, Mr. Steinbach ? 
Tillamook. 
How long have you lived in that territory? 
Thirty-four years. 
What has been your principal business dur- 
ing that time? A. Operating a machine shop. 
@. Have you, in your work, had experience in 
boat building and dealing with boats? 
A. Yes. 
Q. Just briefly, what has been the experience? 


OPOoOrore 


A. In 1918 T was in partnership with a man by 
the name of Phinney and we had a contract with 
the United States Shipping Board and we econ- 
structed one type of hull. 

Q. How large a boat was that? 

A. 300 feet long. In 1943 we had a contract with 
the United States Maritime Commission to build 
three 65-foot tugs which were delivered to the Brit- 
ish Government, and we did general boat repair. 
We are right on the waterfront and have been [14] 
doing general boat repair for vears. 
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(Testimony of John L. Steinbach.) 

Q. About when did you become acquainted with 
the Dredge Wishram ? 

A. During 1943 I made two calls on the Army 
Engineers at the Pittock Block here in Portland, 
trying to get a small dredge in Tillamook Bay to 
dredge the basin in front of the outfitting dock so 
when our boats were launched 

Q. I don’t think we will go into that so much 
at this time, Mr. Steinbach. In the year 1945 just 
briefly tell the Court whether or not you were noti- 
fied the Wishram was being offered for sale? 

A. Yes, we received an invitation to Jie on her 
in 1945. | 

Q. At that time what was your relationship with 
Captain Hugh Corgan? 


A. Well, we had known Mr. Cowan for many 
years, had busness dealings with him, and we con- 
tacted him at the time we contemplated making a 
bid on this dredge, and we entered into a tentative 
agreement between my brother and Corgan and 
myself that if the dredge was purchased we would 
form a company, a dredge company, and engage 
in the dredge business, dredging business, and each 
to have a one-third interest. Mr. Corgan was not 
able to advance any of the money, but he would take 
a working interest and pay it out as the dredge 
paid out. 

Q. Iam handing you Plaintiffs’ Exhibit O. Did 
vou see that letter shortly after it was written? [15] 

Mr. Snow: Pardon me, your Honor. I haven’t 
had any notation of Plaintiffs’ Exhibit O. Are 
you giving this a special number? 
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(Testimony of John L. Steinbach.) 

Mr. Winslow: It may be 24. 

A. 21,1 believe itis. Isn’t it 21? 

Q. All right. 

Mr. Snow: Plaintiffs’ Exhibit No. 21. 

Q. (By Mr. Winslow): Yes, 21. 

A. Yes, I saw this. 

Q. The Captain Hugh Corgan there named in 
the letter, whom was he acting for at that time? 

A. He was acting for the Steinbachs. 

Q. What was done after you received that letter 
in regard to raising the money to pay the purchase 
price of the Dredge Wishram? 

A. Well, we—— 

Q. I don’t care to go to much into detail, but 
was the money raised? 

A. Yes, the money was raised. 

Q. Who contributed the money that ‘went to pay 
for the Wishram ? 

A. My brother and I, I beheve in the neighbor- 
hood of $3800, and then we borrowed $3825. I be- 
lieve that was the amount—and we borrowed from 
my wife $1675 and that would make $5500. 

Q. Your wife is the plaintiff Frances Stein- 
bach ? A. That is right. [16] 

Q. What was done with that money? 

A. My wife and I came into Portland together 
and we purchased a certified check or draft and 
Mr. Corgan and I went up to the Army Engineers 
office together, and Mr. Corgan handed them the 
eheck and the letter from the Army Engineers ac- 
cepting the check to Captain Corgan was handed 
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(Testimony of Jchn L. Steinbach.) 
to him and he turned right around and handed it 
to me. 

Q. Iam handing you Plaintiff’s Exhibit No. 22. 
Is that the leter which you say the Army Engineers 
gave to Captain Corgan? A. It. 

Q. Had Captain Corgan or anyone else, except 
the Steinbachs, contributed anything to the pur- 
chase price of the Dredge? A. No. 

Q. Prior to the purchase of the dredge, or at the 
time of the purchase of the dredge, was there any 
discussion between the Steinbachs as to who was 
to hold title to the dredge Wishram? 

A. There was. 

Q. Go ahead and give it. 

Mr. Snow: At this point, vour Honor, I desire 
to enter an objection to any and all testimony which 
might tend to prove parol title to this dredge. on 
the ground that the Oregon statute provides, and 
on the further ground that from time immemorial 
the transfer of boats and vessel have been and are 
made by bills of sale. It is not customary or law- 
ful to [17] transfer a vessel by parol and especially 
under the Oregon statute it is not a lawful transfer. 
What this family might have agreed unon among 
themselves about Captain Corgan’s boat would not 
be binding on this insurance company. 

The Court: He may answer, subject to the ob- 
jection. 


(Pending question read.) 


A. We had received an invitation to bid on this 
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diedge, I think, some time in Mareh or April, and 
we had not received our settlement from the Mari- 
time Commission on these tugs. We had contem- 
plated a purchase for several years, when the sale 
eae up, and we had not received this settlement, 
and, so, we were not in a position to bid on the 
dredge at the time and we did not offer a bid. 

Q. (By Mr. Winslow): My question is as to 
the discussion between you Steinbachs. 

A. Jam trying to lead up to it. 

Q. Make it as brief as possible. 

A. Iwas trying to lead up to how it came about. 

Mr. Snow: May I have a continuing objection 
to all this testimony, to testimony of this character, 
your Honor? 

The Court: It may be understood. 

A. Shortly after the bids were opened, we re- 
ceived a letter from the Army Engineers asking us 
to offer a private bid. Previous to this, we had 
made a tentative agreement on the matter, in case 
we did purchase a dredge, so, after we received [18] 
this letter from the Army Engineers, requesting us 
to make a private bid, my wife and I came up to 
Portland and met with Mr. Corgan at his home, and 
he expressed regret that we had not gone ahead 
with it, for several reasons. He wanted to get back 
in the dredging business and also make a place for 
his son who was coming out of the service. 

Going home that night, we talked it over in the 
ear and my wife said, ‘John, I like the idea of 
Corgan—like the idea that Corgan has of making 
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this business available for his son,”’ 


and we had a 
son in the service and my brother had two. She 
said, ‘“‘If you haven’t enough money—if vou and 


Dave cannot raise enough money between you, IL 
have some money that I have saved from teaching 
and I will loan you some.’’ 

Q. Was your wife teaching school then? 

A. Well, yes, she was teaching. She was a 
teacher when we were married and when our oldest 
son started to college she went back to teaching 
school. 

We had not received our settlement from the 
Maritime Commission. They held us up for two 
years and two months before we got a final settle- 
ment, so we owed some bills on these boats and, in 
order to avoid any complications, we agreed among 
ourselves—we did not put it in writing—that we 
would take on this dredge and the insurance and 
any other papers would be made out in the wives’ 
names and be held that [19] way until such time as 
we had our dredging company organized and had 
it in operation. 

Q. All right. When did the matter of having 
the dredge insured then come up? 

A. On June 6th, when we received this letter. 

Q. That is Plaintiffs’ Exhibit No. 22 you are 
referring to? 

A. Yes, No. 22. After we had paid the money in 
at the Army Engineers, My Corgan and I went down 
to Mr. Knapp’s office. I had never met Mr. Knapp 
but Mr. Corgan had. There was some conversation 
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with him about the insurance, and, in discussing the 
amount of the insurance to be carried —— 

Q. Give the Court the benefit of that discussion 
vou had about the amount of insurance. 

A. Yes. J was interested in just the insurance 
being enough to cover, to protect us for the amount 
that we had paid for it. J though we should insure 
it for not over $10,000 and probably $8,000. We 
were kind of short of money. Mr. Knapp said that 
wasn’t the way marine insurance was handled. He 
said it was necessary, before he wrote the policy, 
to have a survey made to determine the value and 
just what the insurance should be, and it would be 
insured for 50 per cent of the appraised valuation. 

Mr. Snow: For what per cent? 

A. 50 per cent. 

Q. (By Mr. Winslow): Go ahead. [20] 

A. While we were there, we arranged to insure 
the dredge while it was lying at the dock at North 
Bend, before the tow, against fire and sinking. Mr. 
Knapp asked Corgan, he said, ‘‘Cap, is this to be 
made out in your name?’’ And he said, ‘‘No’’ and 
pointed to me and said, ‘‘Steinbachs’.’’ So I told 
Mr. Knapp—— 

Q. Tell what you told Mr. Knapp. 

A. I told Mr. Knapp that this dredge had been 
bought for the benefit of the Steinbach wives and 
to make the insurance out to Carolyn and Frances 
Steinbach. 

Q. What did he say? 

A. That was all there was to it. 
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Q. Did you have with vou, at the time of this 
conversation with Knapp, Plaintiffs’ Exhibit No. 
22, the letter which you now have in your hand? 

A. J had it in my pocket. 

Q. Was Mr. Rathbun there? A. No. 

Q. Did you ever meet Mr. Rathbun? 

A. I never seen the man. 

Q. As far as you know, did the ladies, that is, 
your wife and the wife of Dave, and yourself, ever 
transfer that boat at any time after that up to the 
time of the loss? A. No. 

Q. Orally or otherwise? [21] A. No, sir. 

Q. Mr. Steinbach, did you have anything to do 
with the arrangement for towing of the Dredge 
Wishram from Nehalem Bay to Tillamook Bay? 

A. No. 

@. When was it that you learned that the dredge 
had been lost? 

A. It was on a Friday morning, Friday fore- 
noon. 

Q. How long after the dredge had been lost? 

A. The day following. It was lost in the even- 
ing, I understand, the day before. Mr. Corgan and 
Jim came into the shop and told me. 

Q. After that did you have any negotiations or 
conversation with Mr. Knapp of the insurance com- 
pany? A. No. | 

@. By telephone or otherwise ? 

A. Myr. Rathbun called me. 

@. When was that? 
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A. That was on the following day, on Saturday 
afternoon. I think it was the 3rd of November. 

Q. What was the conversation you had with 
him then? 

A. He said, ‘‘You people have lost a dredge 
down there, and you got a fishing boat to tow it and 
your Insurance is void.”’ 

Q. I did not get the last. 

A. He said, ‘‘ Your insurance is void.’’ [22] 

Q. Go ahead. 

A. And he said, ‘‘You were supposed to have 
gotten the Umpqua Chief,’’ and I said, ‘‘I didn’t 
know anything about that.’’ He said, ‘‘It is written 
right in your policy.’’ 

Well, I went home—of course, | didn’t have that 
rider there. I had the original policy that was in 
my wife’s safe that had been written when they 
brought her up from Marshfield. I went and 
checked on it and there was no mention of the 
Umpqua Chief in that. | 

Q. Just a minute. I am handing vou Plaintiffs’ 
Exhibit No. 23. Is this the insurance policy that 
you examined. ? A. Yes, it is. 

Q. After you examined that policy, what did 
you do? Did Mr. Rathbun say anything about com- 
ing to Portland? 

A. During the conversation he said, ‘‘ You come 
in here Monday,’’ and in this conversation on the 
telephone he said he was Mr. Rathbun. I didn’t 
know if he was. TI supposed it was him. JI went 
home and checked on this poliev and then—I didn’t 
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eome to Portland on Monday but my brother Dave 
and Mr. Corgan came up here and they met up in 
the insurance office on ‘Tuesday. 

Q. Of course, you don’t know about that. 

A. I don’t know anything about that. I didn’t 
come. 

Q. Had you, prior to the talk with Mr. Rathbun 
on what was probably the 3rd of November ever 
heard or had any suggestion [23] made to you that 
the dredge was supposed to be towed by the Umpqua 
Chief ? 

A. No. Mr. Corgan was in about two weeks 
before or a week or ten days before and he said, 

Q. That probably would not be admissible, what 


Mr. Corgan told you. A. All right. 
Q. But you had no knowledge of the Umpqua 
Chief being required ? A. No. 


Q. When you examined the insurance policy, you 
found nothing in there about the towage being re- 
quired to be made by the Umpqua Chief ? 

A. Nothing. 

Q. When did you first find out that there was 
something said about the Umpqua Chief? 

A. When Mr. Rathbun called me up on the 3rd 
of November. 

Q. Two days after the loss? 

A. That is right. 

Q. Do vou claim any interest in that dredge now, 
adverse to your wife? A. No. 

Mr. Snow: That is objected to, your Honor, on 
the same ground. 
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The Court: Admitted, subject to the objection. 
Mr. Winslow: You may cross-examine. 


Cross-Examination 
By Mr. Snow: 


Q. I believe you said you have been in the 
machine shop business in Tillamook for a good 


many years? A. That is right. 
Q. You and your brother, David Steinbach, are 
partners in that business, are you? A. Yes. 


Q. Do you have an assumed business name cer- 
tificate on file with the County Clerk of Tillamook 
County ? A. We do. 

Q. IThand you Exhibit No. 14 and ask you if that 
is the assumed name certificate of the Steinbach 
Iron Works or a certified copy of it? 


A. Itis. 
@. Is that correct, Mr Steinbach? 
A. Yes, sir. 


Q. That certificate shows only vourself and your 
brother David as partners in that business, does it 
not? A. That is right. 

Q. And that is correct, vou and your brother 
David are the sole and only partners of the Stein- 
bach Iron Works? A. That is right. 

Q. Your wife is Frances M. Steinbach, is she? 

A. That is right. 

@. You spoke about your wife lending some 
money for use in the purchase of the dredge? 

A. I did. 
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Q. I will refer you to Defendant’s Exhibit No. 
11 to the deposition taken in Tillamook June 17%, 
1946, which deposition is marked Pre-Trial Exhibit 
No. 7. I will ask you if that 

Mr. Winslow: What is that deposition? 

Mr. Snow: Exhibit No. 7 is the deposition. 

Mr. Winslow: Yes. 

Mr. Snow: And Exhibit No. 11 of Exhibit No. 7 
is the document to which I am calling the witness’ 
attention. 

Q. I will ask you what that document is? 

A. That is a promissory note. 

Q. That is a promissory note signed by the 
Steinbach Iron Works? A. Yes. 

Q. And that is signed by yourself and also by 
your brother? A. That is correct. 

Q. Is that your true signature there? 

A. That is right. 

Q. Is that the true signature of your brother? 

A. It is. 

Q. Is that the signature of the Steinbach Iron 
Works? A. Itis. [26] 

Q. The Steinbach Iron Works is a partnership, 
the partnership to which we have just referred ? 

ey That soe. 

Q. That note is in the amount of $2925? 

A. It is. | 

Q. Is that the full amount of monev advanced 
by vour wife? A. Yes. 

Q. In connection with the dredge? 

a lnat issmrelit, 
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Q. You said that you and your brother originally 
borrowed from her $1675. Is that $1675 included 
in the amount named in the promissory note? 

A. It is. 

Mr. Snow: I offer in evidence that promissory 
note. I think, your Honor, the pre-trial exhibits 
have ali been offered and received in evidence and 
that includes the depositions as I understand it, and 
may it be understood that that also includes the ex- 
hibits identified at the time of the taking of the 
various depositions ? 

The Court: Yes, on the same basis as suggested 
before. 

Mr. Snow: At this time, your Honor, I wish to 
note my resel'vation and objection to the parol 
testimony tending to show transfer of title by parol 
in the depositions, as well as the oral testimony. 

The Court: Were there eleven exhibits or per- 
haps more [27] exhibits attached to the depositions? 

Mr. Snow: There are more than eleven exhibits. 

The Court: Then, when that comes in as a trial 
number, you will have to give it a different number. 

Court wi]l now recess until 2:00 o’clock. 

(Recess. ) 
(Court reconvened at 2:00 o’clock p.m., pur- 
suant to recess. ) 

Q. (By My. Snow): At the close of the morn- 
ing’s session, we were talking about Exhibit 11 
attached to Exhibit No. 7, the depositions. I will 
ask the Bailiff to hand you that exhibit that vou say 
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is a promissory note given by you and your brother 
to your wife Frances, is that correct? 

A. That is right. 

Q. That represents the full amount of the bor- 
rowings of yourself and your brother from your 
wife in conection with the dredge? A. Yes. 

Q. Now, I am asking you to turn in that same 
Exhibit No. 7, the volume of the depositions, to 
Exhibit No. 14, attached to Exhibit No. 7. I will 
ask you to state what Exhibit No. 14 is? 

A. A page of a ledger sheet. [28] 

Q. Is that a page of the ledger sheets of the 
Steinbach Iron Works? 

A. I think it is, yes. 

Q. Did you say yes? A. Yes. 

Q. And that is the account of the Steinbach 
Tron Works with your wife Frances, is it not? 

ie That is right, 

Q. The name at the top, ‘‘Frankie’’, refers to 
your wife, does it? A. Yes. 

@. And on that ledger page, you and your 
brother have debited yourselves with $2925, have 
vou not? A. We have. 

Q. Is that equivalent to the amount of the 
promissory note? A. J didn’t hear that. 

Q. Is that equivalent to the amount of the 
proniussory note? A. Yes. 

@. And does it represent the same borrowings 
as evidenced by the note? A. Thatus agit. 

@. Well, you and your brother have made some 


96 Universal Insurance Co. vs. 


(Testimony of John L. Steinbach.) 
payments on that note, as shown by that ledger 
sheet, haven't vou? A. Yes, we have. 

Q. Those payments aggregate $1275? [29] 

Pe wear is cobneci: 

Q. Those payments were made on August 27th, 
September 30th and October 20th in the vear 1945, 
were they not? 

A. Three of them, and then there is one credit 
by check from Knapp, return on insurance, the 
first item. 

Q. Was that the return on the insurance cover- 
ing the trip from Tillamook Bay to Nehalem Bay? 

A. From North Bend to Nehalem Bay. 

@. North Bend to Nehalem or Tillamook Bay? 
No, it is down at Coos Bay. 

Q. I beg your pardon. Coos Bay to Nehalem 
Bay, then? A. Yes. 

Q. On and after October 20th, the last date 
shown on the ledger page, you and your brother 
still owed your wife $1650, is that right? 

A. Yes. 

Q. Have no payments been made on the debt 
since that time? A. No. 

Q. Have you been advised by your counsel to 
hold that account in the same status, pending this 


lawsuit ? A. We have never discussed it. 
@. Never discussed it? A. “Ne: 
@. That promissory note to vour wife is en- 
tirely unsecured, is it not? [80] A. Riche 
Q. Never has been secured ? Ax SNe: 


Q. When you and your brother borrowed that 
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money from your wife, you expected to pay it 
back, didn’t you? 

A. Well, we expected to pay it back, and we 
didn’t get it all paid back, when the dredge was in 
operation the dredge was to pay it back, from 
earnings of the dredge. 

Q. You are going to carry out that imtention 
and pay the amount of that note back? 

A. Yes. 

Q. You are going to pay her all the $1650 you 


owe her? A. We are. 
Q. You are going to do it regardless of how 
this case comes out? A. We are. 


Q. That money that your wife loaned you came 
from her separate earnings and savings? 

iio dhe aliae 

@. Her earnings teaching school? 

A. Yes. 

Q@. As far as the loss of this dredge is con- 
eerned and this outstanding insurance policy, it 
won’t make any difference whether you collect that 
money, or whether your wife collects that money as 
a result of this lawsuit or not; she is going [31] 
to get $1650, isn’t she? A. She sure is. 

@. ‘Then, as far as the loss of the dredge is con- 
cerned, she is going to get the $1650 just the same 
with the dredge lost as if it had not been lost, isn’t 
she? A. Absolutely. 

Q. Then, your wife, in respect to that debt, 
isn’t going to benefit or would not have benefited 
by the safe arrival of the dredge at Tillamook Bay ? 
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A. Well, I don’t know how you mean that, Mr. 
Snow. 

Q@. What I mean is: She would still get her 
$1650 back? 

A. Would still get her $1650 back. 

Q. She is not prejudiced by the loss of the 
dredge, is she, because she will still get her money 
back ? 

Mr. Winslow: I think that is argumentative. 

The Court: Go ahead. 

Mr. Winslow: I think it is argumentative and 
immaterial. 

Q. (By Mr. Snow): She is not going to be 
prejudiced by the loss of the dredge, is she? 

A. Well, I think she will be. 

Q. But she will get her $1650 back? 

A. She will get her $1650 back, but we hold our 
property in common. If I make a loss, she loses, 
too. 

Q. You say you hold your property in common. 
You don’t hold [382] your wife’s school teaching 
funds—— 

A. No, she went out and earned that herself. 

Q. She went out and earned that herself; her 
own money ? A. Her own money. 

Q. You mean if you lose money you are not 
going to be able to supply the household as fully as 
1f you made money, and she would lose in that 
respect ? A. Right. 

@. You do not mean that she would be actually 
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out any money herself by the loss of the dredge, 
do you? 

A. Well, what’s mine is hers. She would lose 
to that extent, wouldn’t she? 

@. You are a generous man. You say what is 
yours is hers? AG ee Suu: 

Q. But you have also said that what is hers is 
her own, isn’t that correct? 

A. Well, what she went out and earned, that 
is hers. 

Q. That is hers? A. You bet your life. 

Q. You are familiar, aren’t you, with Exhibits 
21 and 22 without my handing them to you—these 
exhibits we have been talking about this morning? 

Mr. Winslow: That I had this morning. 

A. Yes. : 

Q. (By Mr. Snow): ‘Those are letters from 
the corps of Engineers [83] to Captain Corgan? 


A. That is right. 

Q. Transferring the dredge to him? 

A. Yes. 

Q. You now have those letters in your hands? 
A. Yes. 

Q 


. J think you said, but I want to make sure 
of it: There has been no paper written and signed 
by anybody, purporting to change the title of that 
dredge since those letters were signed ? 

A. That is all. 

Q. Captain Corgan has never signed anything 
to transfer the dredge, has he? A. No. 

Q. In June of 1945 the Steinbach Iron Works 
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had not made any settlement with the Maritime 
Commission in respect to the three tugs built for 
the British Government? A. That is @iieie 

Q. That shipbuilding venture was not very suc- 
cessful, was not a very successful one on the part 
of the [Iron Works? 

A. Well, it would have been if we had a just 
settlement from the Maritime Commission. 

@. If you had what? 

A. If we had received a just settlement from 
the Maritime Commission. [84] 

Q. You had not received any settlement at all 
in June of 1945, had you? 

A. No, we hadn’t. 

Q. Do you recall my coming down to Tillamook 
in, I think, June, 1946, and taking your deposition 
and the depositions of the other members of the 
family ? A. Yes. 

Q. I think you said at that time that settlement 
had been made just very shortly before those de- 
positions were taken, is that correct? 

A llhiatis set. 

Q. But, until that settlement was made, the 
Tron Works, the Steinbach Iron Works, was im 
a precarious, a rather precarious financial condi- 
tion, wasn’t it? A. I would say so, ves. 

Q. When you were in Portland, discussing with 
Mr. Knapp about the policy, and when you told 
him to issue the policy in the names of your wives, 
your wife and David’s wife, you did that, knowing 
that if there was a loss, none of that insurance 
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money would go to the Steinbach Iron Works, 
didn’t you? 

A. Absolutely; didn’t want to get mixed up with 
creditors on this shipbuilding deal. 

Q. Talk louder. 

A. When we got through with the shipbuilding 
deal, we had [85] $29,000 coming from the Mari- 
time Commission and we owed $16,000. ‘These 
creditors waited twenty-seven months before we 
could pay them. There was nothing coming there 
to protect the creditors. 

Q. You did not want these creditors to get hold 
of that money from the dredge? 

A. No, they were protected anyway. 

Q. But you did not want them to get hold of 
any of the dredge money, is that it? 

A. That is right. 

Q. You didn’t want them to get hold of any 
dredge money. That is one of the reasons you 
wanted the insurance policy in the names of the 
ladies ? 

A. That is right. We didn’t want them to be- 
come involved in the Tron Works business. 

Q. You testified, if I understood you correctly, 
this morning, that you told Mr. Knapp that the 
dredge was bought for the benefit of the two ladies? 

A. That is right. 

@. I want to have you search your memory, 
and I am going to ask you if it is not true you told 
Mr. Knapp that the dredge was bought by the two 
ladies? 
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A. I don’t remember just what exactly—that 
has been nearly two years ago. 

Q. At any rate, you did not tell him that Cap- 
tain Corgan had [36] taken the letters of trans- 
mittal from the Government, had taken title from 
the Government to the dredge? A. No. 

Q. You did not tell him Corgan really owned 
the dredge, did you? 

A. No, I didn’t, because he didn’t. 

Q. Is it not a fact that you told them that the 
ladies owned the dredge? A. Yes. 

Q. Did you also tell him the ladies bought the 
dredge from the Government? 

A. I don’t remember just what was said. I 
said that the—no, I can’t remember just what I 
said two years ago. 

@. I think you were confused about your testi- 
mony and that is why I would like to get it straight- 
ened out. You said when you talked with Mr. 
Knapp about the amount for which the dredge 
should be msured that he said that the dredge 
should be insured for 50 per cent of the appraised 
value. 

Tt will ask you if it is not more accurate to say 
that Mr. Knapp said that the surveyor would fix 
two values to the dredge, one, its reproduction cost 
and the other its depreciated value, and that then 
those two amounts should be added, and the amount 
at which the dredge would be insured would he 
fixed at 50 per cent of that sum? Isn't that more 
nearly right? [387] 
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Pyeeledont recall that, if hevsardharwor not. 

@. The only basis upon which you make any 
elaim that these two ladies owned the dredge was 
the family conference among members of the Stein- 
bach family? AS hae ceric ite 

Oe ele that right? A. That is right. 

Q. Did Captain Corgan attend this conference? 

me No. 

@. The answer is no? A. Yes. 

Q. Then the agreement by which you claim the 
ladies came to own the dredge was entirely an 
agreement made, without writing, between the four 
members of the Steinbach family? 

A. That is right. 

Q. I want you to refer, if you will, to Exhibit 
No. 3 attached to Exhibit No. 7, the depositions. 
That is the assumed business name certificate in 
the name of the Coast Dredging & Construction, 
Ltd., is it not, a certified copy? A. . Yes. 

Q. It shows that Hugh Corgan and J. H. Corgan 
are the persons interested in conducting the busi- 
ness of the Coast Dredging & Construction, Ltd., 
is that correct? ee Lads icht. 

Q. It is dated July 23, 1945. Were you familiar 
with that [88] document when it was executed by 
Captain Corgan and his son? A. I was. 

@. What was the purpose of the document? 

A. This was the assumed business name cer- 
tificate. 

Q. Was that to organize some sort of a company 
to operate the dredge ? A. It was. 
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Q. What is that? A. It was. 

Q. I will ask the Bailiff to hand you another 
exhibit, Exhibit No. 15. This document is dated 
the same date as the assumed business name cer- 
tificate of the Coast Dredging & Construction, Ltd., 
namely August 235, 1945, is it not? 

A. Yes, the 20th of August. 

Q. It is recorded on August 20th but it is dated 
July 23, 1945. It is dated and acknowledged July 
23rd, is that correct? | 

A. It says here August 20th, doesn’t it? 

Q. Yes, it says that it was recorded on August 
20th, does it not? A. Yes. 

Q. It shows that it was filed for record August 
20th at Tillamook County ? A. That isiieiig 

Q. That is a certified copy of a document, is 
it not? A. I would say it is, yes. [89] 

Q. Your name appears in it? A. Yes. 

Q. It purports to transfer from Hugh Corgan 
and his wife to Hugh Corgan, J. L. Steinbach, your- 
self, and D. E. Steimbach, Trustees ? 

AD What is@ighi, 

A. Well, this, as I said 

Mr. Winslow: The agreement is the best evi- 
dence and speaks for itself. 

A, This is a trust agreement. 


Mr. Winslow: It seems to me like it speaks for 
itself. 

Mr. Snow: Perhaps I should have asked this 
question: Will you explain the circumstances under 
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which that document, Exhibit 15, was executed and 
recorded ? 

A. Well, we tried to carry out the purposes of 
what we had started out to do when we bought that 
dredge. We intended to organize a dredging com- 
pany with Dave Steinbach, Hugh Corgan and my- 
self, to take over this dredge and operate it and, as 
the dredge earned money, the money that was ad- 
vanced by the wife would be paid back, and then 
the dredge would become our property and each one 
of us would have a one-third interest. 

Q@. This concern, the Coast Dredging & Con- 
struction, Ltd., was then to be the eventual owner 
of the dredge, was it? 

A. After the money that had been advanced had 
been paid, yes. [40] 

Q. After repayment to the Stembach Iron 
Works of the money that they had advanced in con- 
nection with the dredge, the money they paid out? 

A. Yes. 

Q. You spoke this morning about dividing that 
business up three ways, a third to you, a third to 
your brother David and a third to Hugh Corgan, is 
that right ? A. Yes. 

Q. Is that the way you were going to distribute 
the expenditures under this trust ? 

A. With the exception of the shares that we 
were to give Jim Corgan, we were going to divide 
100 shares up equally, three ways, and that is cov- 
ered by a letter that I wrote Corgan along the 
spring of the year before we bought the dredge; we 
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were going to make an equal division, and there 
would be a share or two that we could not divide 
equally, and Jim was to get that share? 

Q. Jim was to have a few shares? 

A.. I think we were dividing it up into 96 shares 
and each one of us was to have one-third of that and 
Jim was to have 4 shares. 

Q. You and Dave and Hugh Corgan were each 
to have 32 shares, making a total of 96, and Jim was 
to have 4 in addition, making 100? 

A. I think that is the way it was divided. [41] 

Q.. At any rate, you did not contemplate your 
wives would be interested in this trust at all? 

A. Not after the dredge was paid for. 

Q. .I wish you would turn to Exhibit No. 7. I 
want to discuss something in connection with the 
financial operation of the dredge. The dredge was 
operated during the summer of 1945, was it not? 

A. I think it operated about two months. 

Q. Who managed it? A. Mz. Corgan. 

Q. Did his son Jim help him? A, Wes 

@. Did the Stembach Iron Works advance some 
money for that purpose? 

A. We did. We took eare of the payrolls until 
they got to earning money. 

Q. That was in addition to the money that had 
already been advanced by your wives fer the pur- 
chase of this dredge? A. That is correct. 

Q. I return to Exhibit No. 4 attached to Exhibit 
No. 7 and I will ask you what that is. 

A. That is a ledger sheet. 
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Q. Is that a ledger sheet of the Steinbach [ron 
Works? 

A. Well, it was in the Steinbach Iron Works 
ledger. My wife kept the books. She kept this in 
there to keep a record. She [42] kept this in among 
the other ledger sheets and accounts of the Stein- 
bach Iron Works. | 

Q. She did, you say, keep this in among the 
other ledger sheets of the Steinbach Iron Works ? 

A. That is right. It is taken from the ssureuielbaghe 
Iron Works ledger. 

Q. That purports to show everything that was 
disbursed and received on CE OTT, of the UBS 
doesn’t it? oe 

A. Up to July 20th. Before we were through, 
that showed a balance advanced of over $8008.59 
but at the time the dredge was lost, why, wé had in 
the neighborhood of $9400 in it. This is net a’ com- 
plete account here. — 3 
The last item there—look on the reverse side. 
Oh, yes. I didn’t see the other side. 

That carries it out to October, doesn’t it? 
Yes, I guess so. 

Including work done on the cutter $534.53, 
in Doe A. Yes. 

Q. Was that about the last advance that the 
Steinbach Iron Works made? 

A. That was correct. That left a balance of 
$9446.26. 

Q. Yes. That work on the cutter was done by 
the Steinbach Iron Works? A. That is right. 


OPoPre 
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Q. That is a part of its machine shop work? 

A. Yes. 

Q. And the charge was based in the same way 
the Steinbach Iron Works would make charges 
against some other customers? 

A. That is right. 

Q. That ledger page shows the money that was 
received from your wife, Frances, doesn’t it? 

A. Yes, it does. 

Q. Will you turn to Exhibit 12 attached to Ex- 
hibit No. 7 and look at that, please? 

A. That is a copy of a statement filed with Jim 
Corgan, secretary of the dredging company. 

@. The secretary of the dredging company? 
That is headed at the top ‘‘Coast Dredge Co.”’ 

AS Thay is nicht. 

Q. Does that mean the same as the Coast Dredg- 


ing & Construction, Ltd.? A. © Mes, 
Q. That shows that same balance that you men- 
tioned a while ago of $9446.26? A. Yes, 


Q. That, I take it, may be considered as rep- 
resenting the amount that the Coast Dredging & 
Construction, J.td., finally owed the Stembach Iron 
Works cn account of the dredge? 

A. What they owed the Steinbach family. 

Q. What they owed the Steinbach family or the 
Steinbach Tron [44} Works? 

A. It is all the same. 

Q. It is all the same, is it? A. Yes. 


v 


Q. I see. The Steinbach Iron Works still owes 
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Frances Steinbach $1650? ee Pigieas melt: 
Q. Is that right? A. That is right. 
Mr Snow: That is all. 


Redirect Examination 
By Mr. Winslow: 


Q@. One question or two, Mr. Stembach. In 
your cross-examination you referred to the fact 
that Mrs. Steinbach had put in something lke 
$1650 towards the purchase price, but she had con- 
tributed $2900, a little more than $2900, altogether. 
To what did she contribute besides the purchase 
price? 

A. ‘The insurance premium from North Bend to 
Nehalem. 

Q. I now hand you Plaintiffs’ Exhibit No. 32. 

Mr. Snow: That is the $1500 check? 

Mr. Winslow: $1250. 

Mr. Snow: $1250, yes. 

Q. (By Mr. Winslow): I ask you what that 
check is, and what does it represent? [45] 

A. A check to Addison Knapp Company, dated 
June 25th in the amount of $1250 to pay insurance 
on the Dredge Wishram from Coos Bay to Ne- 
halem Bay, signed by Frances M. Steinbach. 

®. And, of course, that was your wife? 

A. Yes. | 

Q. That makes up the difference between the 
amount she contributed to the purchase price and 
the $2900, the total amount she put in the dredge? 
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A. J have the ledger account heve. I could tell 
you in just a minute. That was No. 7, wasn’t if, 
Mr. Snow? Yes, I think that is the difference. 

Mr. Winslow: Rati all: 


Reeross-Examination 
By Mr. Snow: 


Q. Let us carry that transaction a step further. 
That check that you have just described appears 
on the ledger account in the name of ‘‘Frankie’’, 
and I am referring now to Exhibit No. 7 and Ex- 
hibit No. 14. That appears as the June 23, 1945, 
item, $1250, doesn’t it? A. Yes. 

@. After the safe arrival of the dredge at Ne- 
halem Bay, Mr. Knapp’s company returned a 
check for $414.74, isn’t that right? 

A. I beheve that is the amount, yes. 

Q. You recall that check was made payable to 


the two ladies? [46] A. That was. 
@. And Mrs. Dave Steinbach then endorsed it 
over to your wife? A. That is right. 


Q. So, the Steinbach Iron Works took credit 
for that amount on their ledger sheet with your 
wife? A. That is right. 

Q. ‘Thais correct, is 1 iA. Yess 

Mr. Snow: That its all. 


(Witness excused.) [47] 
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was thereupon produced as a witness on behalf of 
the plaintiffs and, being first duly sworn, was ex- 
amined and testified as follows: 


Direct Examination 


Mr. Winslow: If the Court please, I am handing 
up to your Honor Plaintiffs’ Exhibits 24 and 25. I 
think they should be ealled particularly to the 
Court’s attention, along with this other testimony 
that this witness will give. 

By Mr. Winslow: 

(. Your name is D. E. Steinbach? 

A. Yes. 

Q. Speak up. Don’t nod your head. You live 
at Tillamook? A. Yes. 

@. How long have you lived in that community ? 

A. Since the year of 719. 

@. You are associated with J. L. Steinbach in 
the Steinbach Tron Works? A. Yes, sir. 

Q. Mr. Steinbach, when Captain Hugh Corgan 
was negotiating for the purchase of the Dredge 
Wishram, tell the Court whom he was representing ? 

Mr. Snow: Objected to, your Honox. 

Mr. Winslow: I agree the question in form is 
terrible, and I will reframe it. 

A. He was representing my brother John and 
the two wives [48] and myself. _ 

Q. (By Mr. Winslow): In the purchase of the 
dredge, did Captain Corgan contribute anything 
to the money for the purchase ov expenses therefor ? 

A. No. 
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©. Who did contribute the purchase price of the 
dredge and the expense of getting the dredge? 

A. Repeat that. 

Q. Who did contribute the money for the pur- 
chase price of the dredge and the expenses of the 
insurance and so forth? 

A. My sister-in-law, Frances Steinbach. 

Q. Who else? 

A. My wife, Carolyn Steinbach. 

Q. The Steinbach Iron Works, did it contribute, 


A. Well, yes, we contributed some, yes. 

@. Was there any other contribution except 
from the Steinbach family? Did any outsider con- 
tribute any amount? A. No. 

Q. Mr. Steinbach, at the time the dredge was 
purchased from the Government, or any time prior 
thereto, was there any discussion in the Steinbach 
family as to how the dredge should be purchased 
and in whose name or who should hold title to the 
dredge? 

Mr. Snow: I understand I have a continuing 
objection to this line of testimony. [49] 

The Court: It is so understood. 

A. At the time of the purchase of the dredge, 
my brother, his wife and my wife, we met at our 
house and talked about what we were going to do 
when we purchased this dredge here to keep it out 
of the shop. On account of the financial diffieul- 
ties there that we had with the Maritime Commis- 
sion, we did not want to get it mixed up with the 
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shop account, so we had put the insurance in the 
ladies’ names to keep it away from the Iron Works. 

Q. Go ahead and tell what was said. 

Q. (By Mr. Winslow): Go ahead and tell what 
was said about whether the boat was to be pur- 
chased and held by the ladies or not? 

A. I didn’t quite get that. 

Q. Tell what was said. What do you mean by 
keeping it out of the shop? 

A. Well, like I said here a few minutes ago, we 
were so involved financially with the Maritime Com- 
mission and we did not know just how that was 
going to turn out one way or another, just how 
long we would have to wait for our money, and we 
also had loans from two private men there in Tilla- 
mook. One happened to the President of the First 
National Bank. Like my brother said, every time 
he went in the First National Bank he wanted to 
know how soon we were going to pay him back. 
So, what we did, we thought that would be the best 
way, if [50] we were going to purchase this dredge, 
to keep it out of the account of the Steinbach Tron 
Works account. 

Q. Then what did you agree to do about the 
ownership of the dredge? 

A. Well, we agreed to put it in the ladies’ names. 

@. Has that agreement ever been changed in 
any way? A. No, it never has. 

@. You have heard the testimony of your 
brother about the contributions of your wives and 
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the amounts. John knows more about it than you, 
I take it? A. Absolutely. 

Q. All right. Mr. Steinbach, did you have any- 
thing to do with the towing of the dredge at the 


time the dredge was lost? A. No: 
@. Were vou present at any time during the 
time it was being towed? A. No. 


Q. When did you learn that the dredge had 
been lost? 

A. Well, if I recall the right date—that is some- 
thing that is pretty hard for me to try to remember. 

Mr. Winslow: I think we have agreed the dredge 
was lost November 1st. 

Mr. Snow: That is right. 

A. TI think November 1st or November 2nd, 
about 10:30 in the morning, Mr. Corgan and Jim 
came into the shop and said, ‘‘They [51] lost the 
dredge. It went out on the rocks,’’ and also in- 
formed my brother at the same time, so we went 
in the office and sat there, thinking what we were 
going to do next and finally Corgan told me, he 
said, ‘‘You had better call up the insurance com- 
pany and tell them the dredge was lost.’’ 

Q. Did you do that? A. I did, yes. 

Q. Whom did you call? Whom did you talk 
with? 

A. Talked with Mr. Rathbun, if that is his name. 

@. What was the substance of the conversation ? 

‘4. I just told him who I was and I told him 
the Dredge Wishram was washed out on the end 
of the jetty, and he wanted to know when it hap- 


Frances M. Steinbach, etc. 115 


(Testimony of David EK. Steinbach.) 
pened and I told him I couldn’t give him the exact 
hour because I did not know what time in the eve- 
ning, or did not know just what time it was, but 
I told him it was lost. He wanted to know if it 
was a total loss and I said, “‘Yes.”’ 

Q. Go ahead. Anything further? 

A. Well, on that telephone conversation, it was 
rather short. 

Q. Yes. Then what did you do the following 
day or following that conversation? Did you come 
to Portland? 

A. I eame.to Portland on June—no, on Novem- 
ber 6th or 7th. 

Q. What date was it? A. On the 6th. 

Q. What day was it, do you remember? [52] 

A. Golly, George, I don’t remember. I know 
it was about four days after. 

Did you go to Mr. Knapp’s office then? 
Yes. 

Who was with you? 

Mr. Corgan and Jim Corgan. 

Tell the Court what took place when you 
went in there to see Mr. Knapp? What was the 
conversation ? 


OPopre 


A. We went into his office. He met us in the 
outer office with Mr. Rathbun. [From there we 
went into Mr. Knapp’s private office and sat down, 
and the conversalion was about the wreckage of the 
Wishram. Of course, I was not acquainted wit! 
Mr. Knapp or Nix. Rathbun like Corgan was. 

@. Tell us what the conversation was. 
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A. <As close as I can tell, we got talking about 
the wreckage of the Wishram. 

@. Go ahead. 

A. And he wanted to know what time it was. 

Q. You tell what was said there at this time, 
Mr. Steinbach. 

A. I will tell you. Of course, being a little bit 
hard of hearing, I couldn’t quite get all of it, so 
about the end of the meeting that we had in Mr. 
Knapp’s office he handed a letter to Jim Corgan 
and wanted to know if we had received the letter 
that they had sent to us and I said, ‘‘No.’’ So, 
he had pulled a copy of the letter that he had sent 
to us [53] and wanted to know if they had seen 
anything and Mr. Corgan and Jim said, ‘‘No,”’ 
because they had never corresponded with me. 

Q. Tell us what was said. 

A. Well, it has been quite a long time ago and 
I rather forget a lot of the conversation or any- 
thing at the time. When we got up to go out, we 
stood around in a group, Mr. Corgan, Rathbun and 
myself, ready to shake hands, and he was talking 
to Cap Corgan and he said, ‘“‘Well,’”’ he says, **it 
looks lke we are stuck for the wreckage.’”’ We 
said, ‘‘Good-bye’’ and walked out. To go into 
details, that has been too far gone. [54] 


* * * * * * * 


Cross-Examination 
By Mr. Snow: 
@. You spoke about the Steinbach Iron Works 
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being involved financially and owing two individ- 
uals in Tillamook. Who are those men? 
A. My. Vickers, President of the First National 
Bank and Charhe Lamb. 
Q. What was the aggregate amount you owed 
them ? 
How much money we owed them? [56] 
Yes. A. $7000. 
That is, the two of them together? 
Yes, $3500 apiece. 
Is that evidenced by a promissory note? 
It was, yes. 
Did you and your brother both sign those 
notes ? A. Yes. 
Q. Any other members of the family? 
A. Well, I couldn’t say, but I imagine that 
they did. 
Q. You are not sure of it, though? A. No. 
Q. In addition, the Steinbach Iron Works owed 
quite a lot of money on open account, didn’t it? 
A. I was not following that. My brother did 
that. I was running the shop. He took care of 
the books. 
Q. You were not as familiar with the details 
of the Steinbach Iron Works as your brother? 
Well, I was familiar, yes. 


OPOoPoo> 


You know how much they owed? 

I know how much they owed, yes. 

How much did they owe? 

Oh, about $16,600. 

In addition to the $7000? A. No. [57] 


OPOrO> 
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Q. Including the $7000? 

A. $7000, ves; including the $7000. Yes, that 
Was my understanding. 

@. The total debts were not $29,000? 

A. What is that? 

Q. The total debts were not $29,000? 

A. No. No. 

@. That was the situation at the time the dredge 
was purchased from the Government, was it not? 

A. Will you repeat that? 

Q. Was that the situation at the time the dredge 
was purehased from the Government? Was that 
the situation in June, 1945? 

A, Yes, I believe it was. 

Kir, Snow: WVhatas alk 

My. Winslow: That will be all. 


(Witness excused.) [58] 


HUGH CORGAN 


was thereupon produced as a witness on behalf of 
the plaintiffs and, being first duly sworn, was ex- 
amined and testified as follows: 


Direct Examination 
By Mr. Winslow: 


What is your full name? 

Hugh Corgan. 

Where do you reside now ? 

Rockaway. 

How long have you resided at Rockaway ? 


OPOPrES 
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A. Oh, since 1945—1944, in fact. 

Q. Where did you reside before that? 

A. Portland. 

Q. How long have you resided around Portland? 

A. Well, my home, that is, my hghting place, 
was Portland for the last thirty-five years. 

Q. What has been your business, Mr. Corgan? 

A. Dredging business and captain of towboats 
and passenger boats. 

Q. How much experience have you had in that 
line of work? 

A. Since I was twenty-one, on the Great Lakes 
and the ocean. 

@. How long ago was that? 

A. Well, let’s see. Since I was twenty-one I 
had papers and I am now sixty-eight, or sixty-eight 
my next birthday. 

@. Have you had any experience in towing? 

A. Absolutely. 

Q. How long have you known the Steinbachs, 
just generally? 

A. Oh, I would say almost thirty years. I was 
at first at Yaquina. That was my first connection. 
That was about 1912. 

Q. What did you have to do with the purchase 
of the Dredge Wishram in 1945? 

A. I purchased her as agent for the Stein- 
bachs. 

Q. Did you have any financial interest in the 
purchase at all? A. I had not ten cents. 
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Q. Do you claim any financial interest in the 
dredge now? A. I do not. 

Q. Briefly, tell the Court how the purchase of 
this dredge, the Wishram, was handled by you? 

A. Well, Mr. John Steinbach came to me first, 
knowing that I was an experienced dredge man, and 
he put a proposition up to me, asking me if J would 
be interested as a member of a company, pro- 
viding he wonld give me a working interest in it 
until that part of it was paid and then I would 
become an owner. 

Q. All of it? A. A third. 

Q. <A third? A. Yes. 

Q. That wasn’t quite an answer to my question. 
How was it [60] intended between you and the 
Government—— 

A. Well, I had been with the Government for 
a number of years and, knowing dredges, he asked 
me if I would handle the purchase of the dredge. 

Q. Tell what you did in the matter of the pur- 
chase of the dredge from the Government? 

A. I went and got the data on the dredge from 
the Government Engineers. 

@. Yes; go ahead. 

A. Then I bought the dredge in—hbid the dredge 
in with the Steinbachs’ money and immediately 
handed over the letter that the Government gave— 
the Government does not give a deed to any of that 
property when you bid. They simply give you so 
many days to get the property away from the 
mooring, or wherever it is located. 
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Q. When vou got the letter from the Engineers, 
the letter which we have marked here as Plain- 
tiffs’ Exhibit No. 22, acknowledging receipt of the 
purchase price of the dredge and telling you to 
come and get it—in other words, that is the sub- 
stance of the letter. Where did you get that letter? 

A. I got it from the Engimeers. 

Q. Whereabouts? Here? 

A. Yes. They were then located in the Pittock 
Block. 

Q. Who was with you? 

A. Well, I don’t remember as anybody—lI be- 
lieve John was [61] with me and I handed him the 
letter at their office, not then—the next day—at 
Tillamook. 

@. You did not keep the letter yourself? 

eee didnt. 

Q. After you got that letter, what did you do 
with reference to having the dredge insured ? 

A. Well, I went—first, I consulted with the 
Steinbachs and then I went to Knapp and Rathbun 
whom I had done business with for years, and I 
was told that Mr. Banks would have to handle it 
because it was in his territory. 

* a) * % * aS * 

Q. Who is Mr. Banks? 

A. He is with Kruse & Banks Shipyards. 

Q@. What do you eall it? 

A. Kruse & Banks at Marshfield. 

Q. Was he connected with the insurance com- 
pany in any way? 
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A. Yes, he is their representative at Coos Bay. 
Q. Did Mr. Knapp or Mr. Rathbun tell you 

that ? A. Yes, both of them. 

Q. What discussion did you have with them in 
reference to the amount of msurance? 

A. They wanted—they insisted on insurance for 
two or three times what I wanted. On account of 
the Steinbachs, I knew that they could not afford 
to pay any such premium. 

Q. Yes. 

A. We dickered back and forth and they had to 
get in touch [62] with ’Frisco and it took, I guess, 
a couple of weeks or so, before we came to an 
understanding with them. 

Q. What was the subject of the discussion? Did 
you want to insure it for more than $12,500? 

A. No, they wanted to insure for the replace- 
ment value. 

Q. What did they say that was, approximately ? 

A. I think it was in the neighborhood of $30,000. 

@. When the insurance policy was _ finally 
agreed upon, do you remember who was present? 

Be UGS. 

Q. Who? A. Jobn Steinbach and myself. 

@. Was there any diseussion at that time? Was 
there any discussion between Jchn Steinbach and 


Who was representing the insurance company? 
fA. Mer, Kahapp. 
Q. Mr. Knapp? Dee ECS 


@. Was there any discussion at that time as to 
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how much insurance should be issued and in whose 
names ? 

A. Well, John said the Steinbach women, Mrs. 
Dave Steinbach and his wife, Frances. 

Q. You did not claim to own any interest in it 
then, did you? A. No. [63] 

Q. And don’t now? Le NG: 

Q. Did Mr. Steinbach say anything more to Mr. 
Knapp as to why the policy was being issued in the 
names of the ladies? 

A. Yes, he did. In regard to the condition of the 
Steinbach Tron Works at that time, he said he did 
not want it connected in any way with the Iron 
Works. 

Q. That is, the ownership of the dredge? 

A. Yes, the ownership of the dredge. 

The Court: Have him tell whether the insurance 
company knew the circumstances as to how it was 
being purchased, who paid for it and the letter from 
the Government. Did they know about that? 

Q. (By Mr. Winslow): Were the insurance 
company representatives ever shown this letter that 
you got from the U. 8. Engineers ? 

A. I don’t know. I know that Steinbach had it in 
his pocket because I told him to be sure and have it 
when we went in. 

Q. Did vou ever tell Kaas or Rathbun that 
Steibachs owned it, or that vou had any interest in 
it? Did you ever tell them whether you were just 
representing Steinbach or representing yourself ? 

The Court: Did the insurance company know 
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that it had just been bought from the Government? 

A. Yes, they did. 

Q. Did they know who bought it, how it had 
been done, or [64] what had been paid for it? 

A. I don’t know as to that, whether they knew. 

Q. Did they know how it had been bought? 

A. That I don’t know. They most suredly knew 
me well enough to know I didn’t have it at the time. 
Q. (By Mr. Winslow): How is that, again? 

A. They knew me long enough to know I didn’t 
have it. 

Q. Do you recall during these negotiations 
whether or not you made any suggestion to the in- 
surance company that you were acting as agent of 
the Steinbachs? 

A. What is that question? 

®. Do you recall at any time during these nego- 
tiations that you made any suggestion to Mr. Knapp 
that you were acting as agent of the Steinbachs? 

A. Well, I wouldn’t say that I did, see? 

The Court: What interest did they think you 
had in it? Where did they think vou came in on the 
deal ? 

A. Well, they knew the Steinbachs was with me 
almost from the time that we went in. 

Q. Did you tell them vou had planned to go back 
to Tillamook, you three, and go into business to- 
gether? 

A. Well, I wouldn’t say, but I know that Rath- 
bun knew. We had talked many times together and 
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we had been friends for many years. | wouldn’t say 
positively, but I am sure that I did him. [65] 

Q. (By Mr. Winslow): You were present when 
Mr. Steinbach told him to write the insurance in 


the ladies’ names? A. Absolutely. 
Q. You did not object to that? A. No. 
Q. And do you now? A. No. [66] 
oe ay * % *% % % 


Q. What time was it the day before you ap- 
proached Mr. Berg to make this tow? 

A. The evening before. 

Q. How about the towline? What was said about 
the towline? A. Well, Ole Johnson—— 

Q. Did Mr. Berg have any towlines? 

A. No, he had no towlines, so I figured that any 
towline that the Coast Guard would recommend 
was good enough for me, and, so, Ole Johnson—he 
was just retired from the Coast Guard—went in and 
looked into that and made arrangements for a tow- 
line, and he pronouneed the towline ‘‘A’’ Number 1, 
and it had just been taken off a Coast Guard boat. 

Mr. Snow: I move to strike out what Ole John- 
son said. That is hearsay, I think thev should have 
Ole Jolinson here. 

The Court: Who was Johnson ? 

Mr. Winslow: He is a man who had been with 
the Coast Guard. | 

The Court: Was he the extra man? 

A. Oh, no. 

The Court: The answer may stand. 
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Q. (By Mr. Winslow): All right. Where was 
that towline [72] delivered to Berg? 

A. The towline was delivered to Berg at the 
Coast Guard dock, at the mooring of the boat, the 
Coast Guard boat. 

Q. You were not, yourself, present when that 
was actually done? 

A. No, I sent my son, and Orville Boster and a 
Coast Guard fellow—I don’t know his name. 


(Recess. ) 


Q. You say this was the day before you got the 
towline, the day before? 

A. The evening before, yes. 

Q@. Were you present at the dredge, then, the 
next morning? A. Yes. 

Q. Just where was the dredge located? 

A. At Dave Chambers’ mooring at Wheeler. 

Q. At Wheeler, Oregon? A. Yes. 

Q. What time, approximately, did the tugboat 
get there? 

A. Oh, around 9:00 o’clock, I think, in the 
morning. 

@. What did you do then? What was done there, 
rather, in regard to getting the towage on its way? 

A. She was all ready for the boat to come in, 
which she did, and hook onto her and connect her 
towline to the bridle. That was all ready. 

Q. You saw the towline there, didn’t you? [73] 

A. Yes. 

Q. You did not, vourself, examine that particu- 
lar towline? A, Wedidias 
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Q. Who composed the crew of Mr. Berg. 

A. Well, I was told it was him and his brother. 

Q. Did someone else go along with them on the 
trip ? A. Yes. 

Q. Who was that? 

A. Jim Brakeman, as a passenger. 

Q. What is that? A. As a passenger. 

Q. What, if any arrangement, had you made 


prior to that time about having the Coast Guard to 
stand by? 

A. IJ requested the Coast Guard to stand by in 
case of any mishap, or, you know, for safety. 

Q. What did the Coast Guard do between bars? 

A. Stood by, as far as I could see. 

Q. Did you watch them? A. Yes. 

@. How far away were you? 

A. Well, I was standing down at the jetty and 
watched them cross the bar, and then -I followed 
them right on up the coast to Tillamook, that is, to 
the whistling buoy. 

@. Where was the Coast Guard during that 
time ? 

A. Just close to the towboat and dredge [74] 

@. What was the condition of the weather that 
day, as vou observed it? A. Beautiful. 

@. I suppose that means the sea 


A. The sea was calm; no wind to speak of. 

@. Captain Corgan, in your experience, did you 
believe the Julia D was a competent boat to do that 
tow ? 

A. I had all the confidence in the world 
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Mr. Snow: I object to the question, your Honor. 
The question here is not whether the Julia D was a 
competent boat or not. The question is whether he 
represented that the Umpqua Chief would do the 
towing; and, also, the question is whether he dis- 
closed to the insurance company that the Julia D 
was doing the towing. It has nothing to do with 
competence at all. If the Julia D was the best boat 
in the world, still there would be a failure to dis- 
close it and misrepresentation. 

The Court: He said he did disclose it, that he 
was going to get the Faymar or some boat of that 
same type. 

Mr. Snow: Nevertheless, competence has noth- 
ing to do with it. 

The Court: It is admitted for whatever it is 
worth. 

Q. (By Mr. Winslow): Did you ever live at 
Garibaldi? A. Never. 

(. Did you ever get any mail there? 

A. Never. [75] 

Q. Who is J. H. Corgan? A. My son. 

Q. Your name is Hugh Corgan? A. Yes. 

Q. Mr. Corgan, had you known that the insur- 
ance company was insisting upon the tow being 
made by the Umpgua Chief A. Never. 

Q. Tsay, had you known. Just wait. 

A. I hadnt. 

Q. J know. Had you known that 

A. Oh, excuse me. 

Q. Let me finish my question. A. Yes. 
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Q. Had you known that the insurance company 
was insisting that the tow be made from Nehalem 
Bay to Tillamook Bay by the Umpqua Chief, would 
you have it towed by the Julia D? A. Never. 

Q. How long does it take you to get mail from 
Portland to Rockaway? If mailed in Portland to- 
day, when would you get it in Rockaway? 

A. Well, sometimes it gets there the next morn- 
ing and other times it is a little late, von know. 

Q. You get mail there, how many times a dav? 

A. Twice. 

Q. Now, Mr. Corgan, we are all agreed that the 
dredge went [76] on the rocks, and we are agreed 
it was the Ist of November, 1945. AS Wes. 

Q. What did you do then? Did you come to 
Portland very soon, then? | 

A. The next morning—of course, it was along 
about 8:00 o’clock, J think, or thereabouts, when 
the dredge floundered, and I went—of course, it 
was dark, and I went over to Rockaway and one 
of the Coast Guard, or somebody, told me that the 
dredge was unsafe at Garibaldi, so J said to my son, 
I said ‘‘for Ged’s sake, let’s beat it.”’ 

Q. I think we are all agreed it was a total loss. 

A. Yes. 

@. What I want to lead up to is this: Did you 
soon come to Portland, Oregon, to the insurance 
company ? A. Yes. 

Q. Who came with you? 

A. Dave Steinbach and my son. 

@. Your son, J. H. Corgan? A. Yes. 
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@. Let me ask you this question: Did your son 
have any part in the negotiations for the insurance, 
the extended insuranee, or any part of that, with the 
insurance company? Did he take part in any of 
those negotiations prior to the loss? 

ey NO, Sil: 

Q. When you went to the insurance company 
with Mr. Dave Steinbach, tell the Court just what 
tock place there, as nearly as you can. Whom did 
you meet? What was done? 

A. Well, we went into the outer office and we 
were shown into Knapp’s office, and there was Mr. 
Knapp and Emmett Rathbun and Dave Steinbach 
and Jim and myself. 

Q. All right. 

A. So, finally, Mr. Knapp said ‘‘Did you get my 
letter?’’ IT said ‘‘Yes”’ and he said ‘‘ How come you 
didn’t get. the Umpqua Chief?’’ I said ‘‘What do 
vou mean, get the Umpqua Chief?’’ and, so, he 
said ‘‘Didn’t you get my letter?’’ I said ‘‘I guess I 
don’t know what letter you are referring to.” 
‘Well’? he said ‘‘we posted it to you about the 
Umpqua Chief.’”’ I said ‘“‘If vou did, it never ar- 
rived,’’ so he goes out and gets a copy of the letter, 
and i read it—my eyes were okeh then. I read the 
letter and I said ‘‘You are crazy. We never got it. 
I never got any such a letter,’’ and I looked at the 
name and here was “‘Garibaldi’”’ on top. 

Q. What was the rest of the conversation then? 

A. Well, he went cut, then, in the outer office 
and talked to one of the girls and then he came 
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back, and he admitted that it was sent to Garibaldi. 
There wasn’t much more talked about. J got up and 
left, and Mr. Rathbun shook hands with me and 
said—on the way out, he said ‘‘Well, Cap, it looks 
as if we are hooked,” and I said nothing. 

Q. This letter—you say you could read then all 
right? [78] A. Yes. 

Q. What is the matter with vour eyes now? 

A. Well, it was on that evening that my eyes— 
this one eye 1s all I had sight in. The next morning, 
when I got up, I was nearly blind. 

Q. You have a pretty hard job reading now? 

A. Yes. 

Q. If I could read the letter to you now that 
Mr. Knapp showed you, would you recognize it? 

A. Yes, sir, een 

Q. It reads: ‘Captain J. H. Corgan, General 
Delivery, Garibaldi, Oregon. Dear Capt. Corgan: 
In accordance with your recent instructions, we are 
sending you herewith endorsement applying to Uni- 
versal Policy PC 50295 extending it to cover one 
trip of the Dredge ‘Wishram’ while being towed 
from Nehalem Bay to Tillamook by the tug ‘Ump- 
qua Chief.’ 

‘Surveyor Rathbun has approved this tow only 
if made during calm weather. Under the cireum- 
stances, I trust you will be vary careful] in picking 
the weather for the trip.”’ 

Is that the letter? A. Yes. 

Q. Is that the letter that he pulled from his file 
and that you have been telling us about? 
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A. Yes, that is the letter that came to Garibaldi. 

Q. And it was a copy of that letter that he 
showed you in his office? A. Yes. 

Q. That is what T wanted to identify. 

ee Gs: 

Q. I will ask you this: At the time of this dis- 
cussion which you have referred to, in his office after 
the loss, was that the first time that you ever heard 
anything about this tow being made by the Umpqua 
Chief? A. Yes, six. 

Mr. Winslow: You may cross-examine. 


Cross-Examination 
By Mr. Snow: 


Q. Was your first approach to Mr. Knapp and 
Mr. Rathbun about the insurance of the dredge at 
the time of your trip to Portland with Mr. and Mrs. 
John Steinbach? That is, in reference to the Coos 
Bay tow, the original insurance policy on the 
dredge? T am talking about June of 1045. 

A. ‘Yes. - 

Q@. You and Mr. and Mis. Steinbach went into 
Mr. Knapp’s office, I understand? 

A. Mr. Steinbach and myself. 

Q. Mrs. Steinbach did not go along? 

A. No. [803. 

Q. Now, how long was that after—if it was after 
you got the leter from the Government, from the 
Engineers’ Department, transferring the dredge to 
you? 
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A. Well, I wouldn’t be sure that I didn’t get it 
before. 

Q. You mean, you may have got the letter before 
vou went to Knapp’s office? 

A. Yes, before I apphed for any insurance. 

Q. That is what I thought. You think you did 
get the letter before you went in to apply for in- 
surance ? | 

A. Yes. I don’t think I would have applied for 
insurance until we were assured that we or Stein- 
bachs had title, or, that is 

Q. So, you think after you got the letter from 
the Government you applied for the insurance, do 
you? A. I think so, yes. 

Q. This application was not made on the tele- 
phone, but made in person, was it? 

A. It was made in person. 

Q. You went into Mr. Knapp’s office and talked 
that over? A. Yes. 

Q. When you got the letter from the Engineeis, 
transferrmg the title, or transferring the dredge, 
vou handed that letter, you say, to Mr. John Stetn- 
bach? A. Yes. 

@. When you went into Mr. Knapp’s, vou had 
considerable [81] discussion about the value at 
which the dredge was to be insured, did vou not? 

te Y 86 Sil*. 

Q. It took a couple of weeks to work out that 
valuation ? A. I would say that, ves. 

@. You say Knapp wanted vou to insure it for 
its replacement value? ye OS 
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Q. $30,000? 

A. Iwouldn’t say exactly that it was $30,000, but 
it was outlandish. 

Q. Who named that figure of $30,000? 

A. Right in Knapp’s office—Knapp himself. 

Q. Did Mr. Knapp, in that same conversation, 
say that, since this was Mr. Robert Bank’s jurisdic- 
tion down in Coos Bay, he would have to make a 
survey ? A. Yes. 

Q. You think at the same time Mr. Knapp ex- 
pressed the opinion that the replacement value of 
the dredge was $30,000? A. Yes. 

Q. Did you ask Mr. Knapp what made him think 
that the dredge was worth $30,000? 

A. Well, no, because I knew it was worth that. 

Q. You knew it was? A. Yes. [82] 

Q. I thought you considered the figure outland- 
ish in describing it. 

A. No, outlandish according to the price and 
money that we would have to pay for a $30,000 pol- 
icy. We were not looking to sell the dredge. 

Q. That figure of $30,000 was vour own idea of 
the value of the dredge? 

A. The actual cost to the Government was 
$49,000. 

Q. I am not asking you about the cost to the 
Government. Did the figure of $30,000 come out of 
your own imagination, as to the value of the dredge? 

A. Out of my knowledge of those. 

Q. Then, Mr. Knapp did not express himself as 
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being of the opinion that the dredge was worth $30,- 
000, did he? 

A. He said that the insurance company insisted 
on insuring for practically the full valuation. 

Q. Didn’t he explain to you at that time that the 
insurance company took two values, the replacement 
value and the depreciated value, and averaged them 
to get at the proper insurable value? 

A. I didn’t go into that with him. He told me 
he would take it up with the ’Frisco office and let 
me know, and I told him that if we had to—if they 
insisted, we would carry our own insurance. 

@. I would like to know how Mr. Knapp— 
whether Mr. Knapp [83] got it through vou, or 
whether it was someone else’s idea that the dredge 
was worth £30,000 ? 

A. Well, I presume from his knowledge of float- 
ing equipment. 

Q. Do you think Mr. Knapp ever saw that 
dredge before that? : 

A. He had saw drawings of it and got the in- 
formation, undoubtedly, from the Government of- 
fice, which anybody could get. 

Q. Eventually, the insurable value of the dredge 
was fixed at $12,500? A. Yes. 

Q. That was based on Mr. Banks’ appraisal? 

A. Well, there were a number of conversations 
through napp—with Knapp and Banks, and so on, 
and they had arrived at that between themselves. 

Q. You recall Mr. Knapp asking in whose name 
the insurance policy was to be issued ? 


136 Universal Insurance Co. vs. 


(Testimony of Hugh Corgan.) 


AX, G8, 

Q. Did you then reply, in the names of the la- 
dies? A. Myr. Steinbach did. 

Q. Mr. Steinbach did? A. Yes. 


Q. Do vou recall Mr. Knapp saying “‘How is 
that?’’ and asking for an explanation of that? 

A. Yes, I believe he did. 

Q. Did you then tell Knapp that the ladies had 
bought the dredge from the Government? [84] 

A. Mr. Steinbach had this letter from the Gov- 
ernment in his pocket and it was Mr. Steinbach who 
told Mr. Knapp to make the policy out in the ladies’ 
names, owing to the fact that he did not want it to 
be connected with the Iron Works. 

Q. Do you recall definitely now that Mr. Stein- 
bach said anything about connecting the dredge with 
the Iron Works in Mr. Knapp’s office ? 

Ne WY es: 

@. He had told you that previously, that he 
didn’t want it connected with the Tron Works, 
hadn’t he? A. Oh, yes. 

Q. And you think that he also said, when he was 
in Mr. Knapp’s office, that he did not want it con- 
nected with the Iron Works? 

A. He told Knapp to make the policy out to the 
ladies. 

Q. That is all he told him? 

A. No, it wasn’t. He told Knapp at that time 
his reasons. 

@. And his reason was that he did not want it 
connected with the Iron Works? 
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A. Yes, and that they had advanced the money. 

Q. Well, did Mi. Steinbach at that time go on 
and tell Mr. Knapp all about the arrangement of 
going into business together, or anything about it? 

Pee Noy? don’t think whe did: 

Q. He didn’t say that you and he and Dave 
Steinbach were going [85] to divide the profits three 
ways, did he? A. No, I don’t think so. 

@. Did he say anything about the proposed or- 
ganization of the Coast Dredge & Construction, 
Ltd.? 

A. No, he didn’t. We were in there on business, 
not social. 

). J am talking about in Mr. Knapp’s office. 

A. Yes. That is when I mean. [86] 


* ae oe se % % *% 

Q. On the towage to Nehalem Bay, did the Ump- 
qua Chief furnish the hawser? A. Yes. 

Q. It was ample, was it? A. Yes. 

Q. Do you know what size it was? 

A. Yes, I would say it was six-inch. 

Q. Who furnished the bridle? 

A. They did. 

@. The Umpqua Chief? 

A. Yes, absolutely. 

Q. Was the bridle steel? A. Yes. [88] 

Q. You recall the taking of your deposition in 


Portland, do you not? A. I think so. ves. 
Well, don’t you remember? 
Well, I remember, yes, that it was taken. 


POs 
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Q. Do you recall meeting in a room in the Pa- 
cifie Building? A. Yes. 

Q. With your two attorneys, Mr. Phillips and 
Mr. Winslow? Ae Nes: 

Q. And do you recall my being present, and 
a reporter ? A. Yes. 

Q. You testified at that time, did you not, that 
you made your arrangements with Otto Berg two 
weeks before the tow? A. I did. I said that. 

Q. Now, you say it is a mistake? 

A. T just say this. You know, it had been so long 
since the floundering of the dredge and there was so 
many things come up that afterwards I did think 
that I had made a mistake in making that state- 
ment. 

Q. Didn’t vou testify at that time you made this 
arrangement [95] with Otto Berg two weeks before 
the towage, and that you had to wait three weeks 
on account of the weather? 

A. Yes, I say—that is what I say. It was the 
night before the tow was made. 

Q. Now, you say you made that arrangement 
with Berg the night before the tew took place? 

A. Yes, the night before and the night before 
the towline was put on. 

Q. Then, vou did not wait at all for the weather, 
did you? A. Just the next morning. 

Q. I will ask vou if you testified to this effect 
at the time of the taking of your deposition in Port- 
land 


Mr. Winslow: Where are you reading from? 
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Mr. Snow: Reading from page 30, the bottom 
of page 30. 

Q. ‘Question: Did you mention the Julia D to 
Mr. Rathbun when he came down to survey the 
dredge? 

“Answer: I would have to look that up to see 
what time—I have the time when Mr. Rathbun came 
clown. 

‘‘Question: What would you look it up in? 

‘Answer: Well, in my check book, and dates 
down there at Rockaway. 

‘Question: What dates? 

‘““Answer: That I was there at Rockaway wait- 
ing for the weather. 

‘Question: Did you wait quite a long time for 
the weather to be right after you made the arrange- 
ment with Otto Berg? 

‘‘Answer: I believe about three weeks.’’ [96] 

Did you so testify at that time? A. Did I? 

Q. Did you testify as I have just read at that 
time ? 

A. Yes, I probably did, but I did wait three 
weeks before the weather was fit or I was fit to have 
the dredge go out. 

@. During those three weeks, what efforts did 
you make to find a towboat? 

A. We were negotiating for the Faymar at that 
time. 

Q. You had no negotiations with Otto Berg? 

A. No, sir. 
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Q. Until the night before the towage? 

A. Until the night before the tow. [97] 

* % % * * * *% 

Q. Now, when was it that you first talked with 
Otto Berg about this towage ? 

A. The first time I talked to him or ever met 
him was the night before the tow. 

Q. When was it that Jim first talked with him? 

A. Oh, I guess Jim has. 

Q. What is that? 

A. I don’t know when he first talked with him. 

Q. I mean about this particular tow. These boys 
had been acquainted before, hadn’t they? 

A. Yes. 

Q. When was it that Jim first talked to him 
about the tow? 

A. Well, I wouldn’t say. I don’t know. 

Q. You testified a while ago that you first en- 
gaged Otto Berg only the night before the towage 
to make the tow. Do you mean to say or to exclude 
the possibility of Jim having engaged him before 
that? 

A. Jim had no authority to engage him. 

Q. You were the man who engaged Otto Berg 
to make the tow, were you? [102] A. I was. 

Q. And that was the night before? 

A. The night before. 

Q. But you do not know when Jim first ap- 
proached him about this? 

A. Jim spoke to me some time before that—I 
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don’t know how long it was—just a short time—and 
told me about this boat. 


Q. When was it you approached the Coast Guard 


about borrowing the hawser? A. I didn’t. 

Q. You didn’t? A. JI didn’t. Johnson. 

Q. When was it you approached Johnson? That 
is Ole Johnson? A. Yes. 


Q. When was it you got in touch with him about 
borrowing this hawser ? 

A. Well, it was several days before that. 

Q. Several days before? A. Yes. 

Q. Where were you and Otto Berg, Jr., when 
you made the deal to do the towing? 

A. Down in front of his house at Garibald, 
where he lived, the old Coast Guard station. [103] 

Q. He lived back of the Coast Guard station, 
did he? A. Yes. 
Up on the hill? A. No, down. 
Down the hill? A. The old station. 
Below the station? 
No, the old one, the old Coast Guard station. 
You were at his house, were you? 
No. 
Where were you standing outside? 
In my ear. 
The coast—The road runs past the Coast 
Guard station, doesn’t it? . 

A. The present one? 

Q. Yes. A. Yes. 

Q. That is where your car was parked, on the 
highway ? 


OrOroreoed 
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A. No. It was down at the old one. 
Q. What time of night was that? 
R. Ob, it was im the evening: 


@. Was it after dinner? 
A. I don’t know whether I had my dinner or 


not. 

Q. Was it dark? A. Yes. [104] 

Q. Did Otto Berg give you a figure of $150 plus 
$25 for another man? A. Yes. 

Q. Did he tell you then he did not have any haw- 
ser or bridle? A. Yes, he did. 


Q. So, then, you got the bridle from the Coast 
Guard? 

A. I didn’t get the bridle from the Coast Guard. 

Q. So, then, you got the hawser from the Coast 
Guard? A. I didn’t get it. 

Q. You mean to say Johnson got it, is that it? 

A. Johnson made the arrangements, and my son, 
Orville Boster, and one of the Coast Guard boys 
went down—lI drove down as far as the entrance to 
the ramp that goes out there, and I staved in the 
ear, owing to the fact that it was raining, and 
my son and Orville Boster and this Coast Guard 
fellow went ont and played the line out the window 
to Otto Berg. That is hearsay with me because I 
wasn’t there. 

Q. What time of night was that? 

A. Oh, I think it was along about, maybe 2:00 
On 00) 

Q. Was that before or after vou made the deal 
with Otto Berg to do the towage? 
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A. Well, it was after because he towed her the 
next day. 

Q. You said you were uncertain—the time at 
which you made the deal with Otto Berg. 

A. It was the day before the tow. [105] 

Q. It was the night before the tow, was it? 

A. Yes, or the day before. 

Q. lLet’s go back over that again. What day of 
the month did you make your deal with Otto Berg? 

A. Well, I would say it was either the 30th or 
the 31st of October. 

Q. The towage took place on the Ist of Novem- 
ber, didn’t it? A. Yes. 

®. You testified heretofore, if I remember cor- 
rectly, on direct that you made the deal on towing 


the day before the towage took place. A. Yes. 
Q. Well, that would be the 31st, the 31st of Oc- 
tober, wouldn’t it? A. Well, the 31st. 
Q. Now, do you want to change that to the 30th? 
AS No: 
Q. You are satisfied to keep it the 31st, are von? 
A. Yes. 
Q. That teok place at night? That deal took 


place at night, when it was dark? 

A. Well, I don’t—I wouldn't say _ positively 
about that, because we were doing so much ren- 
ning around and the cireumstances under which 
we went down there. Jim went into the house and 
we parked theve—that is, my son Jim. We [106] 
parked outside the house and Jim went in and got 
Berg to come out and talk to me. 
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Q. Who made the deal with Johnson? 

A. He simply told me that the Coast Guard had 
a bunch of good lines and that he was sure that he 
could get one from them. So, I said ‘‘Go to it.”’ 
He came back and said that we could get it, so that 
was the extent of the deal. 

Q. You spoke of this hawser that you borrowed 
being highly recommended by the Coast Guard, the 
United States Coast Guard. Who recommended the 
hawser on the part of the Coast Guard? Ole John- 
son? 

A. Well, Johnson said it was, but I don’t think 
T said that it was highly recommended. I said any 
hawser that would take care of a Coast Guard boat 
would take care of a small boat like the Julia D. 

Q. I think you said any hawser recommended by 
the Coast. Guard was good enough for you. — 

A. Recommended, yes. : 
-.:.Ole. was the man who recommended the haw- 
ser to.you? -. A. Yes. 

Q. Anybody else on the part of the Coast Guard? 
: ghee sir.. 

Q.: Who was at the head, or the commanding of- 
ficer,..or ;petty officer, as the case might be, of the 
Coast Guard station at Garibaldi at the time you 


got. this. hawser ? A. Mre Panist 
Q... Did you ever ask Mr. Paris for the loan of 
this hawse1? A. Not as I remember. 


Q. Did Mr. Paris personally tell you that you 
eould use: the hawser ? 
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A. Not to my nero: ree 

Q. Did Mr. Paris recommend the hawser to you? 

Mr. Winslow: Ue has testified he didn’t make 
the deal with the Coast Guard at all. 

Mr. Phillips: He testified he did not have any- 
thing to do with the Coast Guard. ; 

OCB, Mr. Snow): Did Ma, Paris recommend 
that hawser to you? A. No. 

Q. Did you ever 

Mr. Phillips: Let the witness finish his answer. 

A. Ole Johnson was the man. 

Q. (By Mr. Snow): Did vou ever have any con- 
versation at all with Mr. Paris about this hawser ? 

A. Not as [ remember. 

Q. To vour knowledge, did Mr. Paris have any 
knowledge that the hawser was being taken out of 
the Coast Guard station and used for this towage? 

A. I wouldn’t say that he did. 

Q. You never saw the hawser yourself, did you? 


A. No. 

Q. You were the general manager of the dredge, 
weren’t you? A. Yes. 

Q. You knew that a hawser was going to be used 
on this towage, didn’t you? A. Yes. 

Q. But you did not inspect that hawser: before 
it was used? A. No. 


Q. You just took Ole Johnson’s word that it was 
a good hawser ? 

A. He was a tugboat man. He reviled every 
ineh of that line when it went over the boat. ‘There- 


148 Universal Insurance Co. vs. 


(Testimony of Hugh Corgan.) 
fore, if he was a towboat man he would know 
whether the hawser with a fit line to take. 

Q. You did not, and you do not, feel you had 
any responsibility as to the strength of that haw- 
ser or thickness of the hawser for that voyage? 

A. Not after the tugboat accepted it. [111] 

@. Did you tell Mr. Rathbun, or anyone else on 
the part of the insurance company, that this tow- 
age was to be undertaken with a hawser borrowed 
from the Coast Guard ? 

A. I don’t think I did, no. [112] 


*¥ *% * % % % *% 


JAMES H. CORGAN 


produced as a witness on behalf of Plaintiffs, being 
first duly sworn, was examined and testified as fol- 
lows: 


Direct Examination 
By Mr. Winslow: 


Your name is James H. Corgan? 
ec wcit, 

Where do you reside? 

Rockaway, Oregon. 

How long have you resided there? 
Since °45. 


OPoOPoPre 


You are a son of Hugh Corgan who was just 
on the witness stand ? A. Yes, sir. 

@. What is your business, Mr. Corgan? 

A. Well, I have been working on construction, 
general construction. 
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Q. In what capacity? 

A. Qh, foreman. 

Q. Were vou acquainted with the Dredge Wish- 
ram ? A. Yes, sir. 

Q. Did you work on the dredge at Nehalem Bay? 

A. Yes. 

Q. Do you recall when the matter came up of 
towing the [115] dredge from Nehalem Bay to Tilla- 
mook Bay? You recall about that matter ‘coming 
up? A. Yes, I do. [116] 

% * 


* x x + + 


Q. When were negotiations with Otto Berg com- 
menced, if you know? 

A. Negotiations were made the day before, on 
the 31st of October, Just before lunch. 
How is that? 
The 31st of October. 
You say, just before lunch? 
Yes, the day before. 
Who made that contact with Otto Berg? 
Well, I drove down to his house, in front of 
his house, across the railroad track at Barview. I 
went to the door and he came out from his house, 
out to the car, and talked with my father. 

Q. It was not very dark then? 

A. No, it really wasn’t dark. 

Q. Well, just very briefly, did you make the 
deal there? 

A. That is when we made the arrangement, and 
Mr. Berg said he would do it for the price he said. 

Q. What price was stated? 


PoPo Pe 
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A. Well, it was $150, and then, as I remember, 
his brother was going with him and we had to pay 
his brother. [118] 

Q. What was that extra price? 

A. $25. It was $175—that was the price, and he 
would do the job when the weather was fit, but we 
had to secure a line. 

Q. ‘He told you that he had no towline? 

.A.«=:Yes. I helped him find a line or secure one 
that would 

°Q. All right. Then, what did you do in ref- 
erence to: the-securing of a towline? 

A. Well, I believe, as near as I can remember, 
why, wei went:to Garibaldi. 

Mr. Snow: ‘May I suggest, your Honey that the 


we 


witness say ‘‘T.’’ He is speaking of ‘ 
Q. (By Mr. meme Whom im you mean by 

‘we’? 

A. My father and I and Mr. Boster was in he 
car and: we went over—is that right? 

“Qi ¥es.: 

‘A. +-from there to Garibaldi and talked to Mr. 
Johnson,;.:Ole Johnson, and found that he could 
maybe obtain:a line from the Coast Guard, which 
he did, and then 

Q. Did you go with him to see anybody con- 
nected: with the Coast Guard ? A. No. 
Q. Who went with him? 

“A. Nobody. He went alone. 

Q. You think he went alone? A. Yes, sir. 
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Q. What did you do then about selecting the 
towline you were [119] to get? 

A. Well, when Johnson said it was all right, why, 
he and I and My. Boster went out to the boat house. 

Q. Was one of the Coast Guard boys with you? 

A. No, we went out there ourselves and inspected 
the lines that they had and chose the one that was 
recommended by Mr. Johnson as being the longest 
and best of all lines. nes 

Q. Where was that towline located im the boat 
house ? cn 
It was at the top of the stairs in the loft. 
You had seen towlines before, hadn’t you? 
ee. a 
How did that towline look to you? :°: 
Looked pretty good. : : 
Do you remember about what size it: — 
Well, it was between four and six:: Between 


POPOPS > 


four and six—four and six inch—it depends on how 
you measure it. 

@. What would it be, ordinarily, ie Pier cier® 

A. It would be about a three-inch bine if you 
go through the center of it. 

Q. Three-inch through the center, and Pe 
four or five in circumference ? 

A. Yes, in circumference, that is right. 

Q. What was done, then, with the line? 

A. We went back and told Mi. Berg that we had 
the line, that we could get the line, so he came down 
with his boat. I believe [120] it was about 3:00 
o’clock he came into the Coast Guard dock, and we 
played it out the window to him. One Coast Guard 
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boy came with us to unlock the shed, and Mr. Bos- 
ter and I played the line out the window from 
the upstairs. 

Q. Was Mr. Johnson present when the line was 
loaded ? 

A. No, he was not present. We put the line out 
the window and played it out to Mr. Berg and he 
coiled it on the after deck of his boat. 

Q. How did Mr. Berg play it on his boat? 

A. Well, it was played over the—He took it 
right alongside the ramp. There is a ramp right 
there, right in the water, at which they dock the 
Coast Guard boats. 

Q. What do you mean by ‘‘played it out?”’ 

A. Took the line out. 

Q. In other words, I am trying to develop 
whether or not he was there alone in doing it. 

A. I believe he was. I think he handled every 
piece of it. 


Q. How long was that line, approximately ? 
A. I would say between 500 and 600 feet. 
Q. That was the day before the tow was begun? 
A. Yes. [121] 
oe % * % ¥ *¥ *% 


Mr. Winslow: You may cross-examine. 
Cross-Examination 


By Mr. Snow: 


*% * % * * * *% 


Q. Having in mind that the disaster occurred 
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on November Ist, I wish you would state the date 
when you, yourself, first approached Mr. Berg 
about this towage? 

A. It was about 11:00 o’clock, I would say about 
11:00 o’clock. It was just before lunch on the 31st 
of October. 

Q. It was the day before the towage? 

A. Yes, sir. 

Q. Was your father with you at that time? 

A. Yes, sir. 

Q. You had previous acquaimtance ‘with Mr. 
Berg? A. Yes, sir. : 

Q. You had been fishing with him? 

A. Yes, I had gone out once. oa 

Q. Where did this conversation take’ place? 

A. The conversation took place in his ‘front 
yard, or in front of his house, in his ‘front yard. 
He lives at Bay City? A. At Barview. 
Barview is on Tillamook Bay, is it? 

Yes, it is right down near the entrance. 
Were you present durmg that entire talk? 
Yes, sir. 

Who did the talking, you or your father? 
My father and I both talked to him. I talked 
to him, but, as far as any negotiations, it was done 
through my father. 

Q. At that time, Otto Berg, Jr., asked for $150 
for the towage, plus $25 for a man, did he? 

A. Yes, sir. 

Q. Did your father enter into a verbal contract 
with him? Did your father agree to that? 


eS) ee eS 
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A. Yes, he did. 

Q. At that time, had you taken any steps to 
get any hawser for that boat? [131] 

A. No, I had taken no steps at all. 

Q. Did your father then tell Otto Berg, Jr. 
that he could get a hawser? 

A. We told him we would try to make negotia- 
tions for the loan of one. 

Q. Did you already have a bridle? 

A. Yes, sir. 

Q. Where did you get the bridle? 

A. The bridle was made up by ourselves, and 
passed on by Mr. Rathbun. 

Q. When did you make up the bridle? 

A. . Made up the bridle approximately two weeks 
before. 

Q. Before the towage? A. Yes, sir. 

Q. How long did the talk with Otto Berg, Jr., 
take? 

A. Oh, it might have taken half or three-quar- 
ters of an hour, I am not certain. 

@. Was that the only talk that your father had 
with Otto Berg, Jr., to your knowledge, prior to 
theh tow? I Se 
 Q. Just the one? 

A. "hat is the only cone, yes, sir. 

Q. Was any understanding had at the time of 
that talk as to when Bere would undertake the 
towage? 

A... Mr. Berg was to use his own judgment as 
to when he would [132] do the job. 
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Q@. At the conclusion of that talk, where did 
you and your father go? 

A. Well, I believe we ate lunch and then went 
back down to Garibaldi. 

Q. Did you immediately contact Ole Jokns: 
with the idea of getting this hawser? 

A. ITapproached him and asked him if he knew 
where we could obtain a hawseyr. 

Q. Where was Johnson at that time? 

A. Where was Johnson at that time? I am 
not sure. I don’t know whether it was at his home 
or on the street where we saw Ole Johnson. 

Q. Was that right after linch? 

A. Right after lunch, yes. 

Q. On the 31st? AL weey es: 

Q. Ole Johnson had recentiy been discharged 
from the Coast Guard, has he? 

A medical discharge, ves, sir. 

He was no longer a member of that outht ? 
NOs sit 

Where did he live, Garibaldi? 

He lives at Garibaldi, Oregon, yes. 


ae es 


You do not remember where it was you 
Teal to him? [133] 
No, sir. It was in Garibaldi, Oregon, that 
we talked to him. 

Q. Did Johnson say the Coast Guard had some 
hawsers ? 

A. He said they possibly would have, yes, sir. 

@. Did he say where they were? 

A. No, he didn’t say where they were. 


eR 
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Q. What time was it you actually went to the 
Coast Guard station to get that hawser? 

A. Might I ask: Do you mean when we put it 
aboard the boat? 

@. Yes. 

A. That was about 3:00 or 3:80 in the afternoon ; 
we went to the boat house; we never went to the 
station. 

Q. I understand. The boat house stands on 
piling down in the bay, doesn’t it? 

A. Yes, sir. 

Q. The boat house is a two-story structure, is 1t? 

A. Yes, sir. 

Q. With a ramp leading from the ground floor 
of the boat house, or the bottom floor of the boat 
house, down to the water ? 

A. No—Well, yes, there is. 

Q. They haul Coast Guard boats up that ramp 
to the bottom floor of the boat house? 


A. Yes. 

Q. That is where they house their boats? 

A. Yes. 

Q. When taken out of the water? [134] 

A GS, 

Q. After you left Johnson, when did you next 


see him, after your talk after lunch? 

A. I really couldn’t say. 

Q. Johnson left you to see what he could do 
about getting a Coast Guard hawser, did he? 

A. Yes, sir. 
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Q. Did you make an appointment to see him 
again later than that, later than afternoon? 

A. I believe we—He rode up in my ear. He 
rode up to the Coast Guard station and went in. 
I believe that is the way it was, and he told us 
afterwards—we never left him until he had gone 
in. He went in there to the Coast Guard station, 
came out and he and I and Mr. Boster went down 
to the boat house and inspected the lines. 

Q. That all took place in a short time? 

A. At one time, yes, sir. 

Q. By ‘Coast Guard station,’’ you mean the 
building up on the bank? 

A. Yes, the house up on top. 

@. Above the highway? A. Yes. 

Q. Then, you went down to the Coast Guard 
boat house that stands on piling in the water? 

A. Yes. [135] 

@. That is where you got the hawser? 

A. Yes. 

Q. You and Boster and Berg participated in 
getting that hawser? 

A. Yes. I believe—Yes, there was one Coast 
Guard boy went up to unlock the boat house. 

@. Was that Coast Guard boy Johnson? 

A. No, sir. 

Q. Do vou know the name of that Coast Guard 
boy ? A. No, I have no knowledge. 

Q. He was not the head of the station, was he? 

A. No. 
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Q. Are you acquainted with Boatswain Paris of 
the Coast Guard Station? A. Sheghily, yes. 

Q. He was there in command of things, or in 
command, wasn’t he? 

A. I understand he was in command. 

@. He did not expressly give vou permission to 
take the hawser? 

Nobody ever gave us permission, no. 


A 
@. Nobody at all gave you permission ? 

A Ueiserie hie 

Q. When the Coast Guard boy unlocked the door 
of the boat house, what did Johnson do? 

A. Johnson wasn’t there at all. 

Q. Johnson did not go down there with you at 
all? [136] 

A. He went down before Mr. Berg came. He 
went and selected the line. Then I went and got 
Mr. Berg and he came down and he brought his 
boat from the basin to the boat house. When they 
put the line aboard, Mr. Johnson wasn’t there at 
all. He was through after we selected the line. 

Q. He was through after von selected the 
hawser ? A. Yes. 

Q. You made two trips to the boat house? 

A. Yes. 

Q. On the first trip, the Coast Goard boy let 
you in the door? 

A. Yes. I believe it was the Coast Guard with 
us then. I am not sure. There is lots of times Mr. 
Johnson goes in and out of there. He is a machinist 
and he helps 
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Q. They keep that Coast Guard boat house 
locked ? A. Yes, as a general rule, yes. 

Q. You are not sure but perhaps that Johnson 
himself let you in that first time? 

A. Jam not certain. 

Q. You went along the boardwalk that leads to 


the ground level of that boat house? A. Yes. 
Q. Where they store boats? A. Yes. 
Q. Then, you say you climbed upstairs into the 
lott? [137 | A. Yes. 


Q. ‘That is the second story of the boat house? 
A. Yes. 


Q. And you found up there several hawsers, did 


you? A. I beg your pardon? 
Q. You found there several hawsers? 
A. Yes. 
Q. They were all used? A. Yes. 
Q. How many of them were there? 
A. Oh, I don’t know. There was several lines 


up there. I know of three. The three best ones 
were lying right at the head of the stairs. 

@. Three, and there may have been more? 

A. There may have been more, ves. 

Q. Who was with you? You and Boster? 

A. Yes. 

Q. Johnson, did he go upstairs? 

A. He went upstairs, yes, the first trip. 

Q. The first trip? A. Yes. 

Q. Did the Coast Guard boy go upstairs? 

A. I don’t know whether there was a Coast 
Guard boy with us or not. 
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You made your selection ? 
Well, I am not a judge of hawsers. I thought 
the best-looking ones—— 

Q. Who made the selection as between you and 
Boster ? 

A. Mr. Boster and I never selected the line. Mr. 
Johnson selected the line. 

@. He selected the hawser? 

A. Yes—or showed us which he thought was the 
best. 

Q. So, you took his word for what he thought 
was the best hawser, did you? A. Yes. 

Q. The hawser was coiled up there, was it? 

A. Yes. 

Q. How long did that take you? 

A. Oh, I don’t know, maybe twenty minutes or 
a half hour. 

Q. ‘Then you and Boster and Johnson left there, 
did you? A. Yes. 

Q. And went up to get Berg? 

A. Well, yes, Mr. Boster and I went up and got 
My. Berg. 

Q. Johnson left you and you did not see him 
again that afternoon, is that right? 

A. No, I didn’t. I am certain of that. [139] 

Q. Where did you find Berg? 

A. Berg was at home. 


Q. You are not sure he was there? [138] 

ee ANNO, Sir: 

Q. You looked over all the hawsers, did you? 
A. Yes. 

Q. 

A. 
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Q. At Bay View? 

A. Bar View, yes, sir. 

Q. Then you brought Berg down to the boat, 
did you? 

A. No, he drove his own car down. 

Q. Then he ran his boat over to the Coast Guard 
boat house? A, Yes,asrr. 

Q. Then you and Boster went in again? 

A. Yes, sir. 

Q. Did anybody have to let you in with a key 
this time? A. The Coast Guard boy, yes, sir. 

Q. You again climbed up in the loft and you 
let this hawser out through the window? 
Yes. 
And Berg coiled it on the boat? 
Yes, sir. 
Johnson was not with you that second time? 
No, sir. 
Johnson did not put his hands on any Gov- 
ernment property ? 

A. Not at that time, no, sir. 

Q. You considered the Julia D about the same 
power and equipment as the Faymar, did you? 

A. Yes, I understood that. 

Q. You are not an expert on towboats? [140] 

A. That is right, I am not. 

Q. You say you are not? A. No. 

Q. Let us discuss now this conference that took 
place with Mr. Rathbun. Can you fix the date of 
that conversation ? 


OPOoPop 
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A. Oh, no, I can’t. It was somewhere right in 
the middle of October. 


Q. Did Mr. Rathbun say that any boat you got 
would be all right? 

A. He said we had to observe the weather and 
use our own discretion. 

Q. He said it did not matter what boat he had? 

A. He did not want a skiff. I had an idea that 
he knew what boat it was. 

Q. Did vou tell him at that time you intended 
to borrow a hawser for this towage? 

A. No, we did not; didn’t even know we would 
have to. 

@. You did not have in mind at that time you 
might borrow a hawser for the towage, did you? 

A. No, sir. 

Q. The only equipment that you owned or that 
you knew you expected to use was the bridle that 
you had made? 

A. That is right. A towboat usually furnishes 
their own hawser. 

Mr. Snow: That is all. 

Mr. Winslow: That is all. 


(Witness excused.) [147] 
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was thereupon produced as a witness on behalf of 
plaintiffs and, being first duly sworn, was examined 
and testified as follows: 


Direct Examination 
By Mr. Winslow: 


Q. Your full name, please. 

A. Orville L. Boster. 

@. Where is your home? 

A. My home is in Portland. 

Q. How long have you had your home in and 
about Portland? A. About thirty-five years. 

Q. What work are you engaged in now? 

A. Pile driving. 

Q. Whereabouts? . 

“A. Rockaway. Well, at Wheeler, in fact. 

Q e. is your STO 

A . Corgan. : 
Q =, has been your line We work during. the 
past number of years? 

A. Operating engineer, leverman on these big 
dredges. 

Q. For whom? 

A. For the Port of Portland. 

Q. How long did yon work for the Port of 
Portland? A. About sixteen years. 

@. What was the nature of vonr duties while 
in that employment? [148] 

A. Leverman, engineer. 

Q. What kind of work was vour outfit engaged 
in? What kind of work did they do? 
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A. Well, deepening the channel of the river for 
ships to come through. 

Q. Have you had any experience in towing? 

A. Not very much. 

Q. Where was what you have had? 

A. On the Steamer ‘‘McCracken,’’ the Steamer 
‘“Winona’’ and the ‘‘Pronto.”’ 


Q. Here around Portland? 

A. On the Willamette River. 

Q. You know what a towline is, do you? 

A. Yes. 

Q. Do you think you know what a good one is 
or a bad one? A. I do. 


Q. In what line of work were you engaged in 
October, 19452 . 

A. I was leverman-engineer on the Dredge 
Wisram. 

Q. On Nehalem Bay? A. Yes, sir. 

Q. Were you there when the Wishram was 
towed away from Nehalem Bay by the Julia D? 


A. I was. 

Q. What kind of a towline did it have? [149] 
A. A hemp rope towline. 

Q. Approximately how long? 

A. Well, I judge around 600 feet. 

Q. Approximately how large a line would you 


call it? 
The Court: What are you trying to do, prove 
it was a good towline? Doesn’t he have to prove 
it was a bad towline? 
Mr. Winslow: That is my idea, your Honor, 
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but I am putting on a couple of witnesses as to this 
line. That is my idea, that he has to prove that. 
It is up to him to prove it was a bad towline, but, 
on the other hand, this witness is here. 

The Court: Suit yourself. 

Mr. Winslow: Well; it may be a little out of 
order. I will agree to that. 

Mr. Snow: I might offer the suggestion that I 
think it is up to us to show that we had no oppor- 
tunity to survey the boat. 

Q. (By My. Winslow): Did you answer the 
question as to how large it was? 

A. About six inches in circumference. 

Q. In diameter or circumference? 

A. Circumference. 

Q. What would you say about that being the 
ordinary sized towline used in the business generally 
of towing? 

Mr. Snow: Object to that. The witness is not 
qualified sufficiently to answer. [150] 

The Court: Objection sustained. 

Q. (By Mr. Winslow): How many _ towlines 
have you seen used in business of this kind? 

A. Well, quite a good many different kinds. 

Q. What sizes? What size a towage would vou 
eall this, a small or large? 

A. Small towage, light craft. 

Q. Do you know what the usual size of a tow- 
line is generally used for such a towage? Answer 
that yes or no. A. Yes. 

Q. What size is generally used? 
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Mr. Snow: The same objection. 
Bie Gout: Answer. 

@. (By Mr. Winslow): Answer. 

A. Yes, they use a line six inches in cireumfer- 
ence, if it is nice weather. 

Q. Would you say this was the usual line, the 
usual size used for towages of this kind? 

A. Yes, sir. 

Q. What kind of weather was it when this tow 
was started? 

A. Well, it was pretty good weather. 

Q. Did you yourself have anything to do with 
picking out the towline? A. Yes, sir. 

Q. Where? [151] 

Mr. Snow: Answer that yes or no. 

Mr. Winslow: Yes. 

Mr. Skulason: Can the witness answer more dis- 
tinetly ? 

Q. (By Mr. Winslow): Where did you first 
see that towline? 

A. Upstairs in the Coast Guard station. 

Q. Who was with you when you first saw it? 

A. Jim Corgan. 

Q. How thoroughly up there did vou examine 
this particular towline? 

A. Well, we went around up there and we 
picked out that one as the strongest and newest 
line. 

@. There were other towlines there ? 

A. Nes, sir: 
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Q. Did you help load that line aboard the 
Julia D? A. Yes, sir. 

Q. flow did vou do that? 

A. We took it from the coil that was upstairs 
and put it out through the back window down onto 
the tug; handed it to the boatman who pulled it 
aboard. 

Q. In the course of the work there, did you see 
every part of that towline? A. Yes, sir. 

Q. In your experience in these matters, what 
would you say about that particular towline ? ular 
kind of a towline was it? 

A. A pretty strong line. [152] 


Mr. Winslow: You may cross-examine. 
Cross-Examination 
By Mr. Snow: 


Have you ever been a skipper of a tugboat? 

No, sir. | 

Or even a deck hand on a tugboat? 

Yes. . 

What tugboat have you been a‘deck hand on? 

On the Steamer ‘‘Winona.”’ 

With headquarters in Portland ? 

Yes, sir. 

What kind of work was it? What work was 

a deck hand engaged in? A. Well 
Q. What work was the tug engaged in, I mean? 
A. In towing ships and towing dredges up and 

down the river. 


OPoOrPSPOro 
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Q. In towages of that kind, you are usually 
alongside ? 

A. Yes, and sometimes we used headlines, some- 
times alongside. 

Q. Who was operating the tugboat ‘‘Winona”’ 
when you were on it? A. Captain Sunday. 

Q. How long ago was that? 

A. Oh, it was around 1916, I would say. I 
wouldn’t say for sure. [153] 

Q. How long did you work on the ‘‘Winona?”’ 

A. I just worked there until the regular deck 
hand came back. | 

Q. How many days would that be? 

A. Oh, I would say two weeks on that boat. 

Q. You worked as a deck hand on any other 
boat ? A. TI helped on other boats, yes, sir. 

Q. But that was practically your only ex- 
perience in towing? A. Yes. 

Q. You never towed on a hawser, did you? 

A. No. 

Mr. Snow: That is all. 


(Witness excused.) [154] 
JAMES BRAKEMAN 


was thereupon produced as a witness on behalf of 
plaintiffs and, being first duly sworn, was examined 
and testified as follows: 


Direct Examination 
By Mr. Winslow: 


Q. Your name is James Brakeman ? 
A. Yes. 
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Q. Speak up so the gentleman over there in the 
corner can hear you. Where do you live? 

A. Jive at Ocean Park now. 

Q. That is over in Tillamook County? 

A. Mes. 

Q. How long have you lived in Tillamook 
County ? A. About four years. 

Q@. What has been the nature of your work? 
What kind of work do vou do for a living? 

A. Several different kinds. Carpenter work is 
mv trade. 

Q. What kind of work were you doing during 
the month of October, 1945? 

A. Working on the dredge. 

Q. The Dredge Wishram ? A. Yes. 

Q. You do not speak loudly enough yet. Where 
were you working on or about November Ist, when 
the Wishram was towed from Nehalem Bay? [155] 

A. I had come down on this fishing boat, came 
from Nehalem Bay—we had come down to Gari- 
baldi. 

@. In other words, you were a passenger on this 
trip on the Julia D? Don’t nod your head. Say 
Yes or No. weeny CS. 

Q. What kind of a day was it when you started 
out? 

A. It was a nice day when we started out. 

Q. How was the sea and so forth? 

A. It seemed to be calm, as much as I know 
about a sea. 

Q. Were you on there as a workman or just as 
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member who it was, but someone said that one tank 
went empty when they changed tanks and it re- 
fused to start, the motor got hot, it didn’t start 
right quick. I don’t recall who said that. 

Q. I[ didn’t get the last part. 

A. I don’t recall who said that, but someone 
sald that. 

Q. Someone on the Julia D? A. Wee 

@. Was the towline broken when the dredge 
went on the rocks? 

A. That I don’t know. I don’t know whether 
it was broken [158] or not. We was too far ahead 
to see whether it was broke. 

Q. When you went back there, was it broken? 

A. It had been broke or cut, one or the other, 
but it was not connected when we went back there. 
Whether it was broke or not, I don’t know, because 
I wasn’t there. 

@. Prior to the time you went to get a new 
towline, you were on the Julia D, weren’t you? 

A. Before that, yes. 

Q. ‘Tell us what took place there just before you 
went to get a new towline between the crew of the 
Coast Guard boat and the skipper of the Julia D. 
I am referring to whether there was an offer to 
take the tow in charge by the Coast Guard. 

I LOS 

Q. What was said about that? 

A. There was. The Coast Guard offered to 
hook on and tow it across the bar and the Julia D 
refused to let loose of the tow of the dredge; of- 
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fered to let the Coast Guard hook on if he would 
stay hooked on, too, and the Coast Guard refused. 

The Court: What are you trying now, the other 
case ? 

Mr. Winslow: J am trying to show that this 
boat was never wrecked because of any wunsea- 
worthiness on our part. J think the Court is two 
steps ahead of me. 

The Court: I am trying to get two days ahead 
of you. [159] That is what I am trying to do. If 
we get into that other case, we will be here all week. 

Mr. Winslow: You may cross-examine. 

Mr. Skulason: Your Honor, on that theory, I 
should not cross-examine on behalf of the Bergs, 
should I? I have not said anything so far. I 
thought we were trying the other: case first. 

The Court: That is what we are doing, yes. 

Mr. Skulason: Then I will not cross-examine. 


Cross-Examination 
By Mr. Snow: 


Q. One or two questions: How many times did 
that first hawser break ? 

A. That I couldn’t say. I don’t remember. 

Q. Would you say four times? 

A. I don’t remember. 

Mr. Winslow: I do not see that that is material 
now. As I understand this witness, the hawer that 
they are talking about was not on at all at the time 
she was lost. I don’t think that it makes any dif- 
ference whether it broke twenty times if it was not 
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the cause of the loss. The hawser that was on there 
was a different hawser entirely from the one he is 
talking about. I do not think that is material how 
many times it broke. 

Mr. Skulason: May I ask a question here? Sup- 
pose we [160] have to try out the issues between 
the insurance company and my clients, the Bergs. 
Suppose we reach that stage in this trial. Then, 
1 should have the opportunity of cross-examining 
this witness. 

The Court: Nothing that has been testified to 
here can be used in that trial except on stipulation 
of the parties. I separated the issues at the outset. 

Mr. Skulason: That is all right, then, your 
Tfonor. 

The Court: Be sure you keep your word that 
you will only ask one or two questions. 

Mr. Snow: I asked a question and Counsel ob- 
jeereds oui 

Mr. Phillips: TI object to it, your Honor. 

The Court: He may answer. How many times 
did it break? 

A. That I couldn’t say. I don’t remember. 

The Court: Ask your other question. 

Q. (By Mr. Snow): The other question is: 
Would four times be about right ? 

A. I wouldn’t say because I dont remember how 
many times. 

The Court: You are excused. 


(Witness excused.) [161] 
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FRANCES STEINBACH 


one of the plaintiffs herein, was thereupon pro- 
duced as a witness, and being first duly sworn, was 
examined and testified as follows: 


Direct Examination 


By Mr. Winslow: 


@. Your names is Mrs. Frances Steinbach? 
Pee es, SIT 

@. You are the wife of John L. Steinbach? 
mx. es, sir. 

Q 


J). How long have you lived around ‘Tillamook, 
Mrs. Steinbach ? 

A. I was born in Tillamook and I am sixty 
years old. I have lived there all my hfe except 
for about seven years. 

Q. Have you had any other occupation except 
that of a housewife? 

A. I taught school a good many years. 

@. Mrs. Steinbach, skipping a lot of prelimin- 
aries, you knew about the Dredge Wishram, did 
you? A. I did. 

@. At and before the time it was purchased ? 

A. I did. | 

Q. How long had you known Hugh Corgan? 

A. Personally, I think I have known him about 
three or four years. 

Q. But your husband has known him 

A. A long time, yes. [162] 

Q. Now, at the time the Dredge Wishram was 
purchased from the Government, or prior to that 
time, did the Steinbach family have any discussion 
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as to how the title to the Wishram should be taken 
and held? A. They did. 

Q. Just tell the Court what discussion they had. 

Mr. Snow: If your Honor please, may I have 
a continuing objection and exception to all testi- 
mony of this character tending to show title by 
parole? 

The Court: It is so understood. Proceed. 

A. Shall I go on? 

Q. (By Mr. Winslow): Go ahead, please. 

A. We met at Dave Steinbach’s house, John, 
my husband John, Dave and Carolyn, and we 
planned on buying this dredge, the Wishram. We 
talked it over for qnite a while and then we decided 
that Carolyn and myself should have the Wishram, 
and it was done for convenience. 

The shop had been in the names of John and Dave 
for years, and we never had had a real good living 
out of the skop and, so, we thought mavbe we could 
get into something else—if we could get into some- 
thing else we would have a little bit, maybe we 
could make a little bit more money than we had in 
the shop. Not only that, but Dave Steinbach had 
two boys in the service. 

Q. This was all talked over in the family con- 
ference? [163] A. Oh, yes. 

Q. Go ahead. 

A. We had a boy in the service, too, and we 
thought we could put this in our names, in the 
women's names, and then, after it got into working 
order of some sort, then we would probably turn 
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it over to the boys, or some other affair, but it was 
not done—it was not to be done until after every- 
thing was paid off and was in working order. 

Q. Then, will you say all four of you agreed 


then to that plan? A. We did. 
Q. Was that plan ever changed? 
A. Never. 


Q. Have you ladies ever transferred, orally or 
otherwise, any interest in the Wishram? 

A. Never. 

Q. What part, if any, then, did you have in 
securing the msurance on the Wishram? 

A. I helped them in money matters. 

@. Who paid the 

The Court: That has all been covered. 

Mr. Winslow: JI think it has. 

The Court: There is no dispute about that. 

Mr. Winslow: You may cross-examine. [164] 


Cross-Examination 
By Mr. Snow: 


Q. Mrs. Steinbach, you are familiar with the 
promissory note that is in evidence as Exhibit 11 
attached to Exhibit No. 7? A. I am. 

@. The promissory note in the sum of $2,925? 

A. Yes. 

@. Payable to yourself? 

A. Yes, if it is the one that we have—payable 
to me. 

Q. That was the amount of your loan to your 
husband and Dave Steinbach, wasn’t it? 
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A. Something might happen before that, before 
they get money enough to do that. 

Q. If they get money enongh, they will pay it? 

A. That is what they say. 

Q. You testified in Tillamook, didn’t you, in 
this case about a year ago? A. Yes, sir. 

Q. I will ask you if you said at that time, in 
answer to questions from me, as follows. 

“Q. This was just a straight loan?”’ 
Mr. Winslow: What page? 
Mr. Snow: 


‘Q. This was just a straight loan to your 
husband and his brother? A. Yes. 

‘‘Q. You made it before they were honest 
men and good business men and you felt they 
would pay you back, is that right? 

“aoe Y es; 

‘*Q. And it was an unsecured loan? 

‘“A. Yes, without interest. 

*“Q. It was just a loan made because of your 
confidence in their own personal honesty and 
integrity, is that right? A. Yes, sits 

‘*(). And made without interest? 

“CA, Wesresin.” 


Did you testify as I have read there? 

A. If it is there, I did. [168] 

Q. You helped your husband by keeping the 
books of the Steinbach Iron Works, didn’t you? 

Wes sim: 


Frances M. Steinbach, ete. 181 


(Testimony of Frances Steinbach. ) 

Q. Are you familiar with the account in the 
books of the Steinbach Iron Works under the name 
of ‘‘Frankie’’? 

A. That is my nickname. That is the name I 
always go by. 


Q. That is your nickname? A. My name. 
Q. ‘‘Frankie’”’ refers to yourself? 
A. Yes. 


Q. I will ask you to look at that account. The 
Bailiff will show you that account. I will ask you 
if you are not familiar with that? 

A. JI know what it is. 

@. Perhaps you can testify from memory that 
it is correct? 

A. It is correct; if it is the one I made out, it 
is correct. 

@. It shows a total loan by yourself to the 
Steinbach Iron Works of $2,925, doesn’t it, ad- 
vanced in three different amounts? 

A. Whatever is on there. 

@. It shows total payments made of $1,275 
doesn’t it? 

A. Whatever is there is correct. 

@. It is all correct? A. Supposed to be. 

@. Did you ever have anything to do with the 
organization [169] of this trust? 

A. I did not. 

@. You did not have anything to do with that? 

A. No. 

Q. At the time of these talks in the family that 
you were telling about, did they talk about going 


? 
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into business in the name of the trust, the Coast 
Dredging & Construction, Ltd.? 

A. Not at first. 

Q. Not at first? A. No. 

Q. Did they say anything about dividing the 
share of that trust three ways between Captain 
Corgan, your husband and Mr. Dave Steinbach? 

A. After things got in working order, they were 
to do it that way, but Jimmy Corgan was to have 
two shares, too. 

Q. Jim Corgan was to have two and then the 
rest. of the shares were to be divided equally be- 
tween the three men? 

A. Yes, but that was after it was all in working 
onder 

Q. That was talked about during these family 
talks? 

A. It might have been at one or two, but not all 
the time. 

Q. But it was at some of these talks, was it? 

A. It was among John and I. 

Q. Was it talked about in the family before the 
dredge was purchased? [170] A, Nowsig 

Q. It was not? A. No, it was not. 

Q. How long after the dredge was purchased 
was it talked about? A. I don’t know. 

Q. How is that? A. J don’t know. 

Q. You know that they at some time planned 
to divide the shares in that trust equally between 
your husband, Dave Steinbach and Captain Corgan, 
with a few shares to Jim? 
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A. After everything else was fixed up. After 
all bills were paid back to the Steimbach Iron 
Works and after everything was cleaned up, why, 
then it was going to be another working organiza- 
tion. 

Q. It was only to take effect after the Steinbach 
Iron Works had been paid all the money that they 
had put ont on this dredge? A ees: 

Q. Is that right? 

A. Yes, all their working capital and everything 
that they had put into the dredge. 

Q. They put in all the money that went into it, 
didn’t they? A. You know they did not. 

Q. What is that? 

A. You know they did not put in all the money. 
I put part of that money in. 

Q. Yes, you loaned that money to your bhus- 
band ? 

Pee leptin, 0 loaned it. ledidn t know 
whether I would get it back or not. 

A. After everything was all paid up by the 
Steinbach Iron Works, then they were to go into 
business, with a division of profits three ways? 

ee Yessir 

@. ‘Then you and your sister-in-law were not 
going to have any share in that trust, were you? 

A. We were going to have the share of our 
husbands. Whatever is my husband’s, I have my- 
self. That is the way we figure it among ourselves. 
We have always figured it that way. 
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Q. Didn’t you testify in Tillamook that what 
was your husband’s was yours as well? 

A. Why, sure, I suppose so. What is the dif- 
ference? It is all in the family. 

Q. This money you loaned came out of your own 
school-teaching money ? 

A. It did. I had a savmegs account thane: 


Titi 
Q. If this plan had gone through, you and your 


sister would not have owned that dredge at all? 
A. Not afterwards. 
Mr. Snow: That is all. 


Redirect Examination 
By Mr. Winslow: 


Q. Counsel brought out on cross-examination 
that you had kept the books of the Steinbach Iron 
Works. How long had you kept the books for the 
Steinbach Tron Works? 

A. I know it was twenty-five years anyway, and 
I never received one cent of pay for that twenty- 
five years keeping books. 

Mr. Winslow: That is all. 


(Witness excused. ) 


(Plaintiffs rest.) 
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‘Testimony 


EMMETT RATHBUN 
was thereupon produced as a witness on behalf of 


the defendant Universal Insurance Company and, 


being first duly sworn, was examined and testified 
as follows: 


Direct Examination 
By Mr. Snow: 


@. Your name is Emmett Rathbun? 

A. Itis. 

Q@. Where do you live? 

A. I live in Oswego, Oregon. 

Q. What is your business or occupation? What 
is vour business connection ? 

A. Jama partner im the firm of Jewett, Barton, 
Leavy & Kern. 

@. At the time of the loss of the Dredge Wish- 
ram, what was your business connection ? 

A. I was associated with Addison P. Knapp Co. 

Q. Addison P. Knapp Co.? 

A. Yes, sir, that is right. 

@. That company, I understand, has been 
merged into the firm you have just named? 

A. That is right. 

Q. Are you skilled as a marine surveyor? 

A. IJ have been a marine surveyor—I have done 
marine surveying work since 1939. 

Q. Describe briefly the marine surveying you 
have done. [17+] 
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A. Before risks in marine hnes are written, we 
survey the boat for seaworthiness and condition 
and value, and, at the time of accidents, I take 
charge of the repair work and supervise the salv- 
age, if any, and put the boat in the same condition 
it was prior to the accident. 

Q. What character of craft have you surveyed 
in the manner you have described ? 

A. ‘Tugboats, barges, fishing boats, dredges— 
all types of craft other than the larger ships. 

@. You have not done surveying of the larger 
ships ? A. No. 

@. Have you, to some extent, surveyed ocean- 
going boats? A. Only fishing boats. 

Q. Most of your surveying has been in connec- 
tion with such craft as operate on the Willamette 
and Columbia Rivers? 

A. That is right, and the Coast waters. 

Q@. Are you acquainted with an office in Port- 
land known as the Portland Marine Underwriters? 

A. Jam. 

Q. What is your relation, as a surveyor, to that 
office ? A. Well, we do some work. 

Q. By ‘‘we’’ you mean yourself ? A. Tia 

Q. Who constitutes the Board of Marine Under- 
writers ? 

A. That is a group of insurance companies in 
San Francisco, [175] which formed and organized 
the Board of Marine Underwriters. It is a non- 
profit organization. 

Q. Does the Universal Insurance Company sub- 
scribe to that Board? A. I think they do. 
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Q. Do they have an office in Portland ? 

A. They do. 

Q. Do they do surveying ? pe ey do: 
©: 


They have men there skilled in marine sur- 
veving? 

A. You are talking about the Board of Marine 
Underwriters ? 

@. The Board of Marine Underwriters. 

A. Yes, 

Q. You are acquainted with Captain Hugh 
Corgan, are vou? Akos leant, 

Q. Let’s go back to June of the year 1945. I 
will ask vou to describe or tell what you know about 
the original issuance of this policy of marine in- 
surance that 1s in suit in this case. 

A. In general? 

Q. In general. 

A. That is one that was issned at Coos Bay and 
brought up? 

@. Yes. Did vou take part in any of the ne- 
gotiations for that insurance? 

A. Only in talking to Mr. Corgan. It was 
turned over to Mr. Knapp and Mr. Banks at Coos 
Bay for surveying. [176] 

Q. <A conference has been described here that 
took place in Mr. Knapp’s office in which John L. 
Steinbach and Mr. Corgan took part, for the pur- 
pose of discussing this policy. Did you take part 
in that conference? 

A. There were several conferences. Which one 
is it? 
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Q. Well, the conference in which was discussed 
the particular question of the policy being issued 
in the names of the two ladies. Did vou take part 
in that? A. I did not take part in=iiae 

Q. Did vou have anything to do with fixing the 
valuation of the Dredge Wishram or surveying her 
at the time of the inception of the policy? 

A. JI turned her over to Mr. Banks, as far as 
bis survey was concerned. 

G. Do vou reeall the towage of the Wishram 
fron: Coos Bay to Nehalem Bay? 

Nem ULO, ves. 

Q. That takes us down to the trip which you 
made down to the Coast for the purpose of survey- 
ing the dredge. I want you to fix the date of that 
trip, as nearly as you ean. 

A. According to my report it was on the 17th of 
October. 

Q. What day of the week was that? 

A. Wednesday. 


* $ * * Be % * 


Mr. Snow: That is all. 


Cross-Examination 


By Mr. Winslow: 


Q. Mr. Rathbun, you are positive you were 
there on October 17th? 

A. We were there on a Wednesday. My report 
says October 17th. 


* * * * * * *% 


Frances M. Steinbach, ete. lic’) 


OTTO BERG, JR. 


Third Party-Defendant, having been previously 
duly sworn, resumed the stand and testified as 
follows in behalf of the defendant: 


Direct Examination 
By Mr. Snow: 


Q. You are Otto Berg, Jr., skipper of the Julia 
D at the time of this towage of the dredge? 

A. Yes. 

Q. You have already been sworn as a witness 
in this case? A. Yes. 

Q. I call your attention to the negotiations you 
had with Mr. Corgan about the employment of your 
vessel for this purpose. I will ask you if at that 
time Mr. Corgan said anything to you about having 
approached Mr. Knapp of the Umpqua Chief about 
this towage ? 

A. When young Mr. Corgan came to the house 
to engage me for doing this tow job, the only ques- 
tion of the mention of the Umpqua Chief that came 
up was when he asked me what I would charge for 
the job, and I told him I didn’t know how much to 
charge for that job, and I asked him at that time 
how much the Umpqua Chief would have charged 
and he said [226] ‘‘around $500.”’ 

Now, the reason that I quoted the price of $1450, 
plus $25 for a man, was that I was interested in 
having that dredge work in the moorage basin at 
Garibaldi. I was interested in building a dock 
there to go into the fishing business, from the whole- 
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sale end of it, and I could not do that without 
having that basin dredged out, to bring my boat up 
alongside. 

Q. Having reference to the hawser with which 
you started the towage, how many times did that 
hawser break? 

A. About four times, four or five times. 

Q. That was on the towage in question, was it? 

A. Yes. 

Mr. Snow: ‘That is all. 


Cross-Hxamination 
By Mr. Phillips: 

Q. That was not the hawser at all that you 
fastened to the dredge when it went on the rocks, 
was it? A. No, that was not the one. 

Q. The hawser that you are talking about that 
broke four or five times was not in use at all when 
the dredge was lost, was it? 

A. No, but the question—if that first hawser 
had been good, the dredge would have been 
Mr. Phillips: Wait a minute. [227] 

Mr. Snow: Let him answer. 

Mr. Phillips: He is arguing now. 

Mr. Snow: I think he asked for it, your Honor. 

Mr. Phillips: J asked him if that was the hawser 
and he said no. He is trying to argue the case, now. 

Q. Asa matter of fact, you had the hawser that 
the Coast Guard went in and brought out to you 
and fastened on with, isn’t that right? 

A. Yes. 
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Q. That hawser did not break before you went 
on the rocks, did it? A. No. 

Q. That hawser was still holding when you went 
on the rocks, isn’t that true? 

A. That is right. 

Mr. Phillips: That is all. 

Mr. Snow: He was unable to complete his 
answer when Mr. Phillips interrupted him. 

The Court: No. We are trying the other case, 
now. 

Mr. Snow: O.K. 


(Witness excused.) [228] 


ADDISON PP. KNAPP 


was therenpon produced as a witness on behalf of 
the defendant and, being first duly sworn, was ex- 
amined and testified as follows: 


Direct Examination 
By Mr. Snow: 


@. You are Addison P. Knapp? 

A. Yes, sir. 

Q. You live in Portland? Ay Yes, sing 

Q. You were formerly the head of the insurance 
firm of Addison P. Knapp & aes 

A. That is correct. 

Q. Of which Mr. Rathbun was a member? 

A. At the time of this loss, yes, he was a junior 
partner. 
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Q. That firm is now merged with Jewett, Bar- 
ton, Leavy & Kern, is it? A. That is correct. 

Q. Referring now to your former firm of Addi- 
son P. Knapp & Company, did they conduct a 
marine insurance business or agency in Portland ? 

A. Conducted a general insurance business. The 
larger portion of the policies going through our 
books was marine insurance. 

Q. What was your marine insurance connection ? 

A majority of our business was placed with the 
firm known [229] as Talbot, Bird & Company, who 
are managers for several different insurance com- 
panies, the Universal Insurance Company and 
other companies. 

Q. ‘Talbot, Bird & Company have offices in San 
Hrancisco ? 

A. They do. The San Francisco office is in 
charge of their entire Pacific Coast operations. 

Q. San Francisco is your correspondent ? 

A. That is correct. I am not—never have been 
employed by any insurance company. I am a local 
agent—what is known as a local agent, reporting 
through San Francisco. 

Q. What is the name of the man who is in 
charge of the marine insurance department of Tal- 
bot, Bird & Company in San Francisco ? 

A. The Vice-President and General Manager of 
the Pacific Coast office, with headquarters in San 
Francisco, is Harry Browne. 

Q. I will direct your attention to a date, ap- 
proximately June 6, 1945, and ask you if you had 
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a visit at your office from Captain Corgan and 
John L. Steinbach ? A. J did. 

Q. Did you know or had you known Captain 
Corgan before that time? 

A. Yes, I had known Captain Corgan for some 
years. 

Q. Had you known Mr. Steinbach before that 
time? 

A. No. That was the first time I had ever met 
Mr. Steinbach. [230] 

Q. Did you confer at that time with these two 
men ? A. Did I what? 

Q. Did you at that time confer with these two 
men ? 

A. I did, regarding insurance on the Dredge 
Wishram. 

Q. Was there anybody else present at that con- 
ference, according to your recollection ? 

A. Not according to my recollection. There was 
just the three of us. 

@. Did they make a proposition to you in regard 
to the Wishram ? 

A. Yes. They wanted to know what I thought 
the rate would be, and they explained that the 
dredge would be laid up at Coos Bay for some httle 
time, and she would then be towed from Coos Bay 
to Winchester Bay. 

I explained to them that I would be very happy 
to arrange a binder insurance on the dredge at Coos 
Bay at an open rate, which would probably be three 
per cent on the agreed value, but that, so far as 
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the cost of the trip up the Coast, I could not quote 
on that until after I had referred the matter to San 
Francisco, and that it could not be referred to San 
Francisco until the dredge had been surveyed and 
valued. 

Q. You spoke a minute ago of Winchester Bay. 
Did you mean to say Nehalem Bay? 

A. I meant Nehalem Bay. [231] 

Q. Was anything said at that time about the 
name of the towing vessel to make this towage? 

A. There was some discussion as to what vessel 
would make the tow to Nehalem Bay. It is my 
recollection that Captain Corgan said they were 
negotiating with a vessel down there that was used 
as a pilot boat, and [ don’t know whether he re- 
ported that they had already been in negotiation 
with or probably would negotiate with the owner of 
the Umpqua Chief. 
_ i told him by all means it would be necessary for 
him to advise Surveyor Banks what vessel, whether 
it be the two he had in mind negotiating for or any 
other, before starting on the towage—hbefore start- 
ing on the towage, the name of the vessel would 
have to be supplied Surveyor Banks, so he could 
check the condition of the vessel and approve it. 
In placing the insurance in San Francisco, we 
would have to report to San Francisco that. the 
dredge and the towing vessel would be approved by 
the surveyor, Banks, representative of the Board 
of Marine Underwriters at Coos Bay. 
,,Q. Did Messrs. Corgan and Steinbach accept 
the conditions that you imposed ? 
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A. Oh, yes. In fact, Captain Corgan said he 
was familiar with those reguJations; he had a very. 
extensive towing experience. 

There was some discussion as what would be the 
proper insurable value of the dredge. It is my 
recollection that we agreed tentatively on the valua-. 
tion of $12,500 for the coverage, diving that confer- 
ence. No policy was issued, but verbally we were 
bound, with the understanding that whether that 
value would be the final insurance value would have 
to be submitted to San Francisco after the dredge 
had been surveyed. 

Q. Did you then ask Mr. Banks to make the 
survey for you? A. I did. 

Q. What survey did you request ? 

A. I vequested a survey of the entire towing ven- 
ture from Coos Bay to Nehalem Bay of the dredge 
and whatever towing vessel they would name. 

Q. Where those surveys made? 

A. They were. Mr. Banks forwarded—I don’t 
know how many copies—the original and several 
copies to my office and at least one copy of Mr. 
Banks’ report was sent to the Underwriters in San 
Francisco. 

Mr. Snow: I hand the Reporter a paper and 
ask that it be marked as an exhibit. 


(Document entitled ‘‘Surveyor’s Report’’ 
dated June 13, 1945, in re Dredge Wishram, 
thereupon marked Defendant’s Exhibit No. 41 
for identification.) . 
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Mr. Winslow: I wish to object to this. It is 
an instrument [233] executed by Mr. Banks under 
date of June 13, 1945, so it could not throw any 
light on the issues in this case. 

The Court: It may be received, subject to the 
objection. 


(Document. entitled ‘‘Surveyor’s Report,”’ 
dated June 18, 1945, signed Robert Banks, 
thereupon received in evidence and marked 
Defendant’s Exhibit No. 41.) 


Q. (By Mr. Snow): Is Defendant’s Exhibit 
No. 41 the report of Mr. Banks’ survey of the 
dredge and tug, the Umpqua Chief ? 

A. Dated June 13, 1945, yes. This is a signed 
copy of the report which Mr. Banks sent to me, 
one or more copies of which were sent to San Fran- 
cisco. 

Q. What action, if any, did you later take on 
the basis, partly, of the Banks’ survey? 

A. After I received clearance from San Fran- 
cisco, and had talked with Mr. Banks and deier- 
mined that the owners or representatives of the 
owners had agreed to have the towing done by the 
Umpqua Chief, [ issued a policy of insurance with 
the Universal Insurance Company, insuring the 
Dredge Wishram for $12,500, carrying the further 
stipulation and an additional premium which ex- 
tended the coverage for one voyage from Coos Bay 
to Nehalem Bay. 
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Q. I wish to take you back to the conference 
you described in vour office. I will ask you if the 
point was raised at that conference as to in whose 
names the policy would be [234] written? 


A. Oh, yes. That was one of the last matters 
discussed before the two gentlemen left my office. 
T said, ‘Now, when we receive clearance on this 
matter and the policy is to be issued, in whose name 
should it be written?’’ And Captain Corgan said, 
‘“‘Mr. Steinbach will have to answer that,’’ and he 
furnished the names of the two ladies, Frances 
Steinbach and—I don’t recall the first name of the 
other Steinbach lady. 

Q. Carolyn? 

A. That is correct. And I said, ‘‘Well, it is 
rather unusual to insure a piece of equipment such 
as this in ladies’ names. How does it happen it is 
to be insured in the names of these ladies?’’ And 
the reply was that the dredge had been bought or 
was being purchased in the names of these two 
women. I made a notation of the two names and 
when the policy was written those names were used. 

Q. Who made that reply as to the manner in 
which the dredge was to be or had been purchased ? 


A. John Steinbach. 


Q. There is some testimony to the effect that, 
at the time of the conference, there was in the 
pocket of John Steinbach or perhaps Captain Cor- 
gan, a letter from the Corps of Engineers, trans- 
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ferring that dredge to Captain Corgan. Was that 
letter exhibited to you at that meeting? [235] 

A. No, that letter was not exhibited to me. 

Q. Were the contents of the letter stated to you 
verbally at the meeting? A. They were not. 

Q. Had they, that is, Mr. Steinbach and Mr. 
Corgan, told you at that meeting that the dredge 
had been transferred from the Government Hnei- 
neers to Mr. Corgan, would you have issued the 
policy of insurance covering the dredge in the 
names of the ladies? 

A. No, I would have told them that the proper 
way to insure the dredge would be in the name of 
whoever might hold title to it. 

Q. Did either Mr. Corgan or Mr. Steinbach tell 
you at that time that the Steinbach Iron Works had 
paid any money for the purchase of the dredge or 
furnished money for the purchase of the dredge? 

A. They did not. 

Q. Did either one of them tell you that the reason 
that that Insurance—the reason they were insuring 
the dredge in the names of the ladies was te keep 
the money away from the creditors of the Steinbach 
Jron Works? 

A. They did not. They simply said the dredge 
was being purchased in the names of the women, 
with their money. 

.Q. Did either of these gentlemen explain to you 
at that time about the purpose to organize a trust 
called: the Coast [236] Dredging & Construction, 
Ltd., in which the two Steinbachs would have ap- 
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proximately 32 per cent each and Captain Corgan 
would have about the same amount and Captain 
Corgan’s son would have 4 per cent? 

A. They did not. 

Q. They did not tell] you about that plan to go 
into business together? 

A. No mention made of it at all. 

Mr. Winslow: I think the Court has been very 
liberal. I won't object to them telling what they 
did, but I think that ought to be sufficient. To ask 
what they did not say might take all afternoon on 
that one proposition. 

Q. (By Mr. Snow): When did you finally learn 
that the two ladies did not own the dredge? 

Mr. Winslow: We will object to that as calling 
for a conclusion of the witness. 

Mr. Snow: I think, your Honor, that is of some 
importance in this case. 

Mr. Winslow: Assuming something. 

‘Mr. Snow: I think it is important, your Honor. 

The Court: Answer. 

A. J did not learn until some time after the 
accident. I believe I first learned the dredge was 
not owned by the women from you, after you had 
made some investigation of this matter. [237] 

Q. Do you recall the application for the exten- 
sion of this towage, the extension of this policy, 
rather, by endorsement to cover the towage from 
Nehalem Bay to Tillamook Bay ? 

A. JI remember Mr. Rathbun told me that such 


200 Universal Insurance Co. vs. 


(Testimony of Addison P. Knapp.) 
an application had been made to him over the long- 
distance telephone. 

Q. Did he tell you at that time what he said— 
Did he tell you what had been said about the towing 
vessel ? : 

A. Yes. We had a discussion of a few minutes’ 
duration, during which he told me that the towing 
arrangements would be the same for the trip from 
Nehalem Bay to Tillamook Bay as had prevailed 
during the trip from Coos Bay to Nehalem Bay, 
namely, the dredge would be boarded up and the 
towing would be done by the Umpqua Chief. 

Q. Did you know about Mr. Rathbun’s survey 
of the dredge after that time? 

A. Did I what? 

Q. Did you know of Mr. Rathbun’s survey of 
the dredge after that time? A. Oh, yes. 

Q. Did anybody ever tell you that the towage 
from Nehalem Bay to Tillamook Bay would be 
made by the Faymar or the Julia D or some other — 
similar vessel? 

A. No. The only information I had on how the 
towing would be done was the original conversation 
I had with [238] Mr. Rathbun, in which he reported 
this telephone conversation with Captain Corgan 
and, after he had been down and made the survey, 
his written report stated that he approved the tow 
being made by the Umpqua Chief. 

Q. Had any disclosure been made to you 
..The Court: Is that the report in evidence, the 
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one just received? Is the report just referred to 
in evidence ? 

Mr. Snow: His report in evidence? 

The Court: Yes. 

Mar, Snow: I have not put it in evidence. I 
will offer it in evidence, the survey made by Mr. 
Rathbun of the Dredge Wishram. 

Mr. Winslow: That will be No. 42. 

Mr. Snow: Yes. 

The Court: Admitted. 


(Signed copy of report of Emmett Rathbun, 
Marine Surveyor, in re ‘‘Suction Dredge Wish- 
ram,’’ thereupon received in evidence and 
marked Defendant’s Exhibit No. 42.) 


Q. (By Mr. Snow): Had disclosure been made 
to you that the Julia D or the Faymar or some 
similar vessel would undertake the tow of the Wish- 
ram from Nehalem Bay to Tillamook Bay, would 
you have issued the endorsement that you subse- 
quently issued, or what would have been your po- 
sition ? 

A. My position at that time of the year—it was 
late in [239] the season for outside towing—would 
have probably been to tell the owners or their rep- 
resentatives that we could not insure the risk in 
the tow of a fishing vessel, unless that vessel were 
approved by a representative of the Board of 
Marine Underwriters in San Francisco, or a corre- 
spondent of the Board of Marine Underwriters. 
However, I might not have gone that far because 
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with over twenty years’ experience in the marine 
insurance business I would have probably known 
that no qualified surveyor would approve a fishing 
vessel without power, towing gear on it for outside 
work, late in the season, if at all. 

Q@. Did anybody tell you, before this endorse- 
ment was issued by you, that the towage would be 
attempted by the use of a hawser taken from the 
loft of the Coast Guard boat station? 

A. No, the only information I had was to the 
effect that the towage would be done by the Umpqua 
Chief, and I knew from the previous trip that she 
had her own towing gear which was furnished for 
that trip and would undoubtedly use that gear on 
the return trip to Tillamook Bay. 

. Q. If disclosure had been made to you that the 
towage would be made by a hawser taken from the 
loft of the Coast Guard boat station at Garibaldi, 
what would have been your position ? 

A. +f would undoubtedly have insisted upon the 
Board of Marine Underwriters’ survey of the en- 
tire venture. The only thing that we had to cheek 
on, so far as I knew at the time [240] I requested 
‘Mr. Rathbun to go down and make the survey, was 
information in my possession that the tow was to 
be made by the Umpqua Chief and the only thing 
that had to be checked was whether or not the 
dredge was taking any water and whether or not 
she was boarded up. Mr. Rathbun, with years of 
small vessel experience, was perfectly oT eal to 
pass:'on those matters. 
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Q. What is the reason why you would have in- 
sisted on a Board of Marine Underwriters survey 
of a new vessel and equipment for a towage such 
as this? 

A. The main reason is because, In arranging 
either a new policy or new conditions to a policy 
previously issued with the San Francisco Under- 
writers, if the towing vessel or the article or equip- 
ment to be towed is something that has not pre- 
viously been surveyed and approved by representa- 
tives of the Board of Marine Underwriters, they 
will not grant the coverage. 

Q. Why wouldn’t they grant the coverage? 

A. Because, it is a standard requirement of the 
Underwriters to have any towing vessel and piece 
of equipment and equipment to be towed surveyed 
by a representative of the Board of Marine Under- 
writers. 

Q. Would it make any difference, the fact that 
the tow was to be very short, only five to eight 
miles, over a bar at each end? [241] 

A. As long as there is any outside towing in- 
volved, passing over a bar and crossing another, 
where the vessel has not previously been approved 
by the Board of Marine Underwriters in San Fran- 
cisco, the Board of Marine Underwriters in San 
Francisco always require a survey by a representa- 
tive of the Board of Marine Underwriters or a cor- 
respondent of the Board of Marine Underwriters. 

Mr. Snow: That is all. You may cross-examine. 
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Cross-Examination 


By Mr. Winslow: 

Q. Mr. Knapp, you say the first information you 
had that these plaintiffs were not the owners of the 
dredge was information given to you by Mr. Snow. 

A. I-said I believe it was information I had. 

Q. Whom did Mr. Snow tell you owned it? 

A. T don’t know that I can answer—IJ don’t 
know that I ean recall. 

Q. Did he say they did not own it and leave it 
that way? 

A. As near as I ean recall the conversation, he 
said that that dredge originally had been trans- 
ferred, so far as he could ascertain from the rec- 
ords, to Captain Corgan. 

Q. You took it from that Captain Corgan was 
the owner of the dredge, did you? 

A. This all took place long after the loss. 

Q. I know, but you took it from that that Cap- 
tain Corgan [242] was the owner of the dredge? 

A. I assume [ did. 

Q. Did Captain Corgan claim to be the owner of 
it when the insurance policy was issued ? 

A. No, he did not. 

Q. How is that? A. He did not. 

Q. You knew he did not claim to be the owner of 
it. Did you ask him—did you argue the thing with 
Mr. Snow when he said that, or just let it go at that? 

A. There was no occasion for me to argue with 
Mr. Snow about it. 
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Q. All right. Going back to the time when the 
policy was issued, you say you told Mr. Steinbach 
and Mr. Corgan that it was kind of peculiar to issue 
a policy of this nature in ladies’ names? 

A. I don’t know as I used the word ‘‘peculiar.’’ 
J think I said ‘‘somewhat unusual.’’ 

Q. I think you used the word ‘‘peculiar’’ before. 

A. If I used “‘peculiar,’’ I would prefer the 
word ‘‘unusual.”’ 

Q. Did Mr. Steinbach tell you they were buying 
the dredge in the names of the ladies? 

A. Mr. Steinbach told me that. 

Q. Did you make any further inquiry about it? 

A. I did not. In the insurance business we make 
a custom [243] of accepting information of that 
sort. 

@. IWdidn’t cet part of that. 

A. In the insurance business we make it a prac- 
tice to accept such statements at their face value. 

Q. You say in these negotiations for moving the 
dredge from Nehalem Bay to Tillamook Bay you re- 
lied considerably upon Emmett Rathbun’s report, 
did you? A. Yes. 

Q. To permit the towing or, rather—strike the 
‘“nermit’’—extend the insurance to cover the trip 
from Nehalem Bay to Tillamook Bay? 

Nehalem to Tillamook ? 

Yes. 

Yes. I at least saw his report and read it. 
And studied it, of course, did you? 


ae oe 
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Q. How do you know you had that report in 
your files before the accident? 

A. Well, because I would not have issued the en- 
dorsement [246] permitting the trip up without hav- 
ing a survey report on it. 

Q. Let us take that, now. When did you issue 
the endorsement ? 

A. If my memory serves me correctly, it was 
dated October 24, 1945. 

Q. What did you do with it when you issued it? 

A. I apparently dictated a letter addressed to 
Captain J. H. Corgan at Garibaldi, Oregon—on 
what date that letter was dictated I can’t say, but 
apparently she mailed it on October 30th. 

Q. The letter is dated October 30th, too? 

A. That does not necessarily mean that it was 
dictated on October 30th. Our letters are always 
dated the date on which they are typed. 

Q. You think your secretary was six days be- 
hind in sending out these riders? 

A. Very possible. We have had a change in office 
help. As anyone who has had experience in oper- 
ating an office in the City of Portland knows, at least 
during the years 1943, 1944, 1945 and 1946, office 
help was quite a problem. 

Q. You were particularly anxious that this tow 
be as early as possible. It was getting late, wasn’t 
it? A. Getting late, certainly. 

Q. Yet you held the rider six days there in the 
office after it was prepared? [247] 

A. Itapparently was not mailed out for six days. 
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It was not purposely held in the office, I can assure 
vou of that. 

Q. Why did you wait until October 24 before you 
issued it? A. 24th? 

Q. 24th. 

A. Tassume this survey report of Mr. Rathbun’s 
was not typed until October 24th. That would be 
a logical explanation. 

Q. I think his testimony was that he made the 
survey on October 17th. 

A. That does not mean the report was typed on 
October 17th. 

Q@. You were in a hurry to get this tow over 
with, weren’t vou? 

A. The tow was to be made only in good weather. 
We had already agreed to insure the boat after 
October 15th deadline, so the main thing was not 
the matter of hurry; it was a matter of getting it 
done in good weather. 

Q. In other words, you do not think thev needed 
a rider to make the tow? 

A. Not after we told them we would insure the 
vessel, 

Q. Is it vour understanding they did not need 
this rider before they would be authorized to go 
ahead with the tow? Answer. You are certainly en- 
titled to make any explanation you may want to 


‘make, but I thought vou were going to say some- 
thing else. [248] 


(Question read.) 


Bile Universal Insurance Co. vs. 


(Testimony of Addison P. Knapp.) 

any given date, without looking in my files. I don’t 
know whether there is anything in the files. I as- 
sume that probably is the correct date. 

@. When they left your office on the day that 
they did come in there, you knew all about the loss 
of the Dredge Wishram, didn’t you? 

A. Certainly. 

@. You knew that it had been towed by the 


Julia D? A. Yes, I did. 
Q. You knew the Umpqua Chief had not been 
used, didn’t you? A. Yes, I did. 


Q. When did the report go to San Francisco, 
the report that she was a total loss? 

A. The report that she was a total loss? 

Q. Yes. 

A. Oh, not for some little time after the loss. I 
do not believe the matter was reported to San Fran- 
cisco until after Rathbun had rendered his report 
of investigation down there. I am not certain of 
that, but I know there was some time lag from the 
time of the loss until it was reported to San Fran- 
cisco. [251] 

Q. I think the report of Mr. Rathbun is here in 
evidence, but I do not recall the date. Do you re- 
call the date? AK, INO, I Com 7. 

Mr. Winslow: My associate says there is no date 
on it, so we won’t go into that any more. 

The Court: When do we hear about the checks? 
What about it? Why were they cashed afterwards? 

Q. (By Mr. Winslow): Tell us, then, why was 
it that Plaintiffs’ Exhibit No. 33, the check for 
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$187.50, was cashed by your office on November 8th, 
if you knew all about the Umpqua Chief did not do 
the towage? 

A. The check, I believe, was received in my of- 
fice on October 31st, was passed immediately to my 
bookkeeper who handled all the bank depositing 
by rubber stamp. I believe you will find the rub- 
ber stamp on that. Am I not correct? 

Q. Yes, that is correct. You may see the ex- 
hibit, if you want to. 

The Court: What was the premium for that 
tow ? 

Q. I neglected to ask you about a line in your re- 
been $1,250, as I recall it. 

Q. (By Mr. Winslow): Advance $187.50, is 
that it? 

A. That is the premium in the event there is no 
loss. This is what the premium would have been 
in the event there is no loss. There are two things 
involved. Just as I say, this [252] is the method that 
we use for depositing checks. This check is passed 
to my bookkeeper on October 31st and presumed 
to have been taken to the bank on that day. I do 
not make a practice of checking the cash book and 
eash account every night. I presumed this check 
had been deposited prior to the loss. 

Q. Did you ever ask her why she waited until 
November 8th to cash that check? 

A. I believe I asked her some time later when 
the matter was discovered. 
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Q. She is available here, isn’t she? She is here, 
is she not, to testify? A. Yes. 

The Court: Was not the premium from Coos 
3ay paid in advance? 

Mr. Winslow: Yes. 

The Court: Why wasn’t this paid in advance? 

Mr. Winslow: It was. It was paid before the 
tow. 

The Court: There is a flat premium from Coos 
Bay, paid in advanee. 

Mr. Winslow: Yes, the premium paid at Coos 
Bay. 

A. The premium from Coos Bay, on the northern 
trips was paid, the full $1,250. 

Q. (By Mr. Winslow): Was the—was it cus- 
tomary to pay the full premium in advance? [253] 

A. There is no particular custom on that. Some- 
times the full premium is paid and sometimes not. 

Q. It is satisfactory to the company to pay it like 
this was paid? 

A. Well, if they are to recover on the policy, 
there would be due the difference between $1,250 
and the amount of this cheek. 

Q. Yes, but all the requirements of the insur- 
ance company were that the $187.50 was to be paid 
on this particular premium. Wasn’t that right? 

A. I don’t think that there was any requirement 
discussed as to the payment of the premium. 

Q. In other words, it would have been all right 
if they had towed the dredge without payment of 
any part of the premium? 
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A. That is correct. 
hes wVinslow: Wing is all 
Mr. Snow: No redirect examination. 


(Witness excused.) [254] 


Mr. Winslow: Plaintiffs’ Exhibit No. 37, if the 
Court please, is a statement from the insurance com- 
pany for the payment of the premium $187.50 under 
date of October 24th, and shows the full amount of 
the premium and the amount to be paid. 

Mr. Snow: If the Court please, may I have leave 
to put Mr. Rathbun back on the stand to ask him 


one or two more questions? 
The Court: All right. 


EMMETT RATHBUN 


produced as a witness on behalf of the defendant 
Universal Insurance Company, having been previ- 
ously duly sworn, was recalled and was examined 
and testified as follows: 


Direct Examination 
By Mr. Snow: 


@. Ineglected to ask you about a line m vour re- 
port, in your survey of the Dredge Wishram. that 
the Dredge Wishram was owned by Captain Cor- 
gan. Hew did that statement come about? 

A. Only that Corgan was in the office and I was 
dealing with him. I really never looked at the pa- 
pers on the Wishrain to see who owned it at all. 

Mir Snows Fiat is all. 


(Witness excused.) [255] 
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WENDELL WYATT 


was thereupon produced as a witness on behalf of 
defendant and, being first duly sworn, was exam- 
ined and testified as follows: 


Direct Examination 
By Mr. Snow: 


Q. Mr. Wyatt, vou are an attorney-at-law, are 


vou? i\ou es: 

Q. A member in good standing of the Oregon 
State Bar? A. Yes. 

Q. You practice m Astoria? A. Yes. 


Q. You were formerly a resident of Portland? 

A. Yes. 

Q. Did I employ you, in the early part of 1946, 
to take a trip down the Coast to make some inves- 
tigation of the loss of the Dredge Wishram ? 

A. Yes. 

Q. In the course of that, did you have a con- 
versation with Mr. Otto Berg, Jr.? 

A. Yes, sir, I did. 

Q. Did he deliver to you what purports to be a 
piece of the hawser which parted several times in 
towing the Wishram ? A. Yes, it did. 

Q. Have you got that with you? 

A. I do have. [256] 

Mr. Snow: There was a defendant’s pre-trial 
exhibit number reserved for that. I offer that in evi- 
dence. 

Mr. Phillips: Objected to as incompetent, irrele- 
vant and immaterial; it has not been properly iden- 
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(Testimony of Wendell Wyatt.) 
tified, and it has no bearing on this case because 
the testimony is that was not the hawser that broke 
and, if that was not the one that broke, it did not 
have anything to do with the dredge going onto the 
rocks. 
The Court: I suppose there are ways of iden- 
tifying it. 
(Piece of hawser thereupon received in evi- 
dence and marked Defendant’s Exhibit No. 20.) 


Q. (By Mr. Snow): You have another piece of 
hawser. What does that purport to be? 

A. It purports to be a piece of the hawser that 
was used in the towage when the Tug Umpqua 
Chief towed the Dredge Wishram from Coos Bay to 
Nehalem Bay. 

Q. Where did you get that piece? 

A. I got this piece from Lloyd Knapp in Coos 
Bay in February, 1946. 

Mr. Snow: I want to offer that in evidence, but 
I will ask you another question. There might rea- 
sonably be an objection to this question on the part 
of counsel. 

Q. Did you consult Mr. Lloyd Knapp on that 
trip ? A. Yes, sir. [257] 

Q. What, if anything, did Mr. Knapp tell you 
about the arrangement or attempted arrangement 
with Mr. Corgan about the towage of the Dredge 
from Nehalem Bay to Tillamook ? 

Mr. Winslow: I think that is going a little too 
far, your Honor. I think that is pure hearsay. 

Mr. Snow: Your Honor, this would be hearsay 
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(Testimony of Wendell Wyatt.) 
testimony. After all, it was shown by the testimony 
that Mr. Lloyd Knapp died. 

The Court: Is there anything very vital? Does 
the statute authorize this? 

Mr. Phillips: No. 

Mr. Snow: This is no solemn declaration in ap- 
prehension of death. 

The Court: Objection sustained. 

Mr. Snow: That is all. 


(Witness excused.) [258] 


OTTO BERG, JR. 
having been previously duly sworn, was recalled as 
a witness on behalf of defendant and further tes- 
tified as follows: 


Direct Examination 
By Mr. Snow: 

Q. Referring to Exhibit No. 20, that piece of 
hawser which was brought in by Mr. Wyatt, is that 
the hawser that you started the towage with? Is 
that a piece of it? 

A. Thatisa piece of it. 

Q. You gave it to Mr. Wyatt, did you? 

A.” Ves: 

Mr. Snow: That is all. I offer in evidence Pre- 
Trial Exhibit No. 20. 

Mr. Phillips: Object to that on the ground it has 
no bearing on the case at all, in any way, shape or 
form, .a 

The Court: Admitted, subject to the objection. 


‘1.11 . (Exhibit: heretofore received in evidence.) 
* *® * ¥ & ¥ ¥ 
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DEFENDANT’S EXHIBIT No. 7(38) 
No. 89347 


Assumed Business Name Certificate 


Hugh Corgan, J. H. Corgan to Coast Dredging & 
Construction, Ltd. Assumed Business Name 
Certificate. 


Know all men by these presents, that the real 
and true names and postoffice addresses of the, per- 
sons conducting, having an interest In, or intend- 
ing to conduct the business of Coast Dredging & 
Construction, Ltd. An estate in Joint ‘Tenancy 
under the name or style of Coast Dredging & 
Construction, Ltd., at Tillamook, County of Tilla- 
mook, State of Oregon, are the following, to-wit: 


Hugh Corgan, Postoffice address, "Tillamook, 
Oregon; J. H. Corgan, Postoffice address, Tilla- 
mook, Oregon. 


Witness our hands and seal this 23rd day of 
July, 1945. 


[Seal] H. CORGAN, 
[Seal] J. H. CORGAN. 


Seals not serolled. 


Executed in the presence of J. G. Vollmer. | 
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(Testimony of Wendell Wyatt.) 
testimony. After all, it was shown by the testimony 
that Mr. Lloyd Knapp died. 

The Court: Is there anything very vital? Does 
the statute authorize this? 

Mr. Phillips: No. 

Mr. Snow: This is no solemn declaration in ap- 
prehension of death. 

The Court: Objection sustained. 

Mr. Snow: That is all. 


(Witness excused.) [258] 


OTTO BERG, JR. 
having been previously duly sworn, was recalled as 
a witness on behalf of defendant and further tes- 
tified as follows: 


Direct Examination 
By Mr..Snow: 

Q. Referring to Exhibit No. 20, that piece of 
hawser which was brought in by Mr. Wyatt, is that 
the hawser that you started the towage with? Is 
that.a piece of 1¢? 

A. That is a piece of it. 

Q. You gave it to Mr. Wyatt, did you? 

A. Yes. 

Mr. Snow: That is all. I offer in evidence Pre- 
Trial Exhibit No. 20. 

Mr. Phillips: Object to that on the ground it has 
no bearing on the case at all, in any way, shape or 
forn. 4: : 

The Court: Admitted, subject to the objection. 


‘21. (Exhibit: heretofore received in evidence.) 
* * * * * % * 
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DEFENDANT’S EXHIBIT No. 7(8) 
No. 89347 


Assumed Business Name Certificate 


Hugh Corgan, J. H. Corgan to Coast Dredging & 
Construction, Ltd. Assumed Business Name 
Certificate. 


Know all men by these presents, that the. real 
and true names and postoffice addresses of the, per- 
sons conducting, having an interest in, or intend- 
ing to conduct the business of Coast Dredging & 
Construction, Ltd. An estate in Joint Tenancy 
under the name or style of Coast Dredging & 
Construction, Ltd., at Tillamook, County of Tilla- 
mook, State of Oregon, are the following, to-wit: 


Hugh Corgan, Postoffice address, "Tillamook, 
Oregon; J. H. Corgan, Postoffice address, Tilla- 
mook, Oregon. 


Witness our hands and seal this 23rd day of 
July, 1945. 


[Seal] H. CORGAN, 
[Seal] J. H. CORGAN. 


Seals not scrolled. 


Executed in the presence of J. G. Vollmer. 
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State of Oregon, 
County of Multnomah—-ss. 


Be It Remembered, that on this 23rd day of July, 
1945 before me, the undersigned, a Notary Public 
in and for said County and State, personally ap- 
peared the within named Hugh Corgan and J. H. 
Corgan who are known to me to be the identical 
persons described in and who executed the within 
instrument, and acknowledged to me that they 
executed the same freely and voluntarily. 


In Testimony Whereof, I have hereunto set my 
hand and Notorial seal the day and year last 
written. 

FRED F. SEXTON, 
Notary Publie for 
State of Oregon. 
My commission expires 1/15/49. 


Filed for record on the 28th day of July A. D. 
1945 at, 8:40 o’clock a.m. 


ESTHER LOCKE, 
County Clerk. 
By VELEDE ABRAMS, 
Deputy. 
Recorded in Assuming Business Record 2, Page 
427-8. 
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State of Oregon, 
County of Tillamook—-ss. 


I, Esther Locke, County Clerk and ex officio 
Clerk of the County Court of the County and State 
aforesaid, do hereby certify that the foregoing copy 
of Assumed Business Name Certificate: Hugh Cor- 
gan J. H. Corgan to Coast Dredging & Construction, 
Ltd., has been by me compared with the original, 
and that it is a correct transcript therefrom and of 
the whole of such original as the same appears of 
record at my office and in my custody. 


In Witness Whereof, I have hereunto set my 
hand and affixed the seal of said Court this Ist day 
of June, 1946. 


[Seal] /s/ ESTHER LOCKE, 
Clerk. 
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DEFENDANT’S EXHIBIT No. 13 
Tillamook, Oregon, May 31, 1945. 


J. H. Corgan 
Portland, Oregon 


Dear Hugh: 


Enclosed is draft for one thousand dollars. In 
line with what was talked yesterday it 1s our under- 
standing that we will form a corporation with you, 
Dave, and I each holding one third of the stock. 
Your son, Jimmie, will be given a share of stock by 
each of us although in order to make it come out 
right he should have four shares which would leave 
32 shares to each one of us. 

Dave is going to Wheeler and Nehalem this after- 
noon. Lewis was in the shop this morning. He 
didn’t remember you but it was his son that went 
to school with Jimmie is the one that turned up 
missing when the cruiser Houston was sunk by the 
Japs. 

Lewis is right up against it for dredging now. 
At low tide he can’t get his logs in. We have been 
wondering if it might be wise to tew the dredge 
right in to our shop where she can be fitted with the 
cutter and tried out and then used here at Wheeler 
for a short period before taking her to Toledo. That 
is why Dave is going to Nehalem this afternoon to 
see 1f enough work could be lined up there to take 
several months. 

Think it over. I know the first cost of towing 
clear to Tillamook would be higher than taking her 
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to Toledo but on the other hand if she was given a 
work out here it might saved us a lot rather than 
have to run back and forth between here to Toledo. 


Very truly yours 
J. L. STEINBACH. 


DEFENDANT’S EXHIBIT No. 14 
“The Steinbach Iron Works”’ 


Certificate of Assumed Business Name. No. 34913 
Know All Men By These Presents: That J. L. 
Steinbach and D. E. Steinbach are engaged in busi- 
ness in the city of Tillamook, in the County of 
Tillamook and State of Oregon, under the assumed 
business name *‘The Steinbach Iron Works,’’. 

That the true and real names and Postoffice 
adressesses of the only persons conducting, or hay- 
mg an interest in the said, ‘‘The Steinbach Iron 
Works, are as follows: J. L. Steinbach, whose 
Postoffice address is Tillamook, Oregon, and D. E. 
Steinbach, whose Postoffice is Tillamook, Oregon, 

| J. L. STEINBACH 
oe D. E. STEINBACH 
State of: Oregon, 
County of Tillamook—ss. 

On this 15th'day of November, A.D., 1920, per- 
sonally came before a Notary Public in and for said 
County and State, the within named J. L. Steinbach 
and D. E. Steinbach, to me personally known to be 
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the identical persons described in and who executed 
the within instrument, and acknowledged to me that 
thev executed the same freely and voluntarily for 
the uses and purposes therein named. 


Witness my hand and Notorial seal this J5th day 
of Noveinber, 1920. 
C. W. BARRICK, 
Notary Public for Oregon. 
My commission expires Nov., 14th, 1923. 


Filed for record November 16, 1920 A.D. at 
1:15 P.M. 
[Seal] HOMER MASON, 
County Clerk. 


By BERNICE E. RIPLEY, 
Deputy. 


State of Oregon, 
County of Tillamook—ss. 


I, Esther Locke, County Clerk and exofficio Clerk 
of the County Court of the County and State afore- 
said, do hereby certify that the foregoing copy of 
Certificate of Assumed Business Name from J. L. 
Steinbach, D. E. Steinbach to ‘‘The Steinbach Iron 
Works’’ has been by me compared with the orig- 
inal, and that it is a correct transcript therefrom 
and of the whole of such original, as the name 
appears of record at my office and in my custody. 


In Witness Whereof, I have hereunto set my 
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hand and affixed the seal of said Court this 21st day 
of June, 1946. 
[Seal] ESTHER LOCKE, 
Clerk. 


By /s/ IRENE PARTRIDGE, 
Deputy. 


—— 


PLAINTIFFS’ EXHIBIT No. 21 


[Letterhead, War Department, Office of the 
District Engineer | 


25 May 1945. 
Captain Hugh Corgan, 
2944 N. Ih. 68th Street, 
Portland, Oregon. 


Dear Sir: 


Your offer of $5,500.00 for the Dredge ‘‘Wish- 
ram’’ and equipment, as is, where is, Kruse & Banks 
Shipyard, North Bend, Oregon, is hereby accepted. 

Upon receipt of your certified check for the above 
amount, made payable to the Treasurer of the 
United States, you will receive a letter authorizing 
delivery of the plant to you. 

For the District Engineer : 

art /s/ HORACE H. PERSON, 

Captain, Corps of Engineers, . 

Executive Officer. | 

e¢:' Resident Engineer, x 

U.S. Engineer Office, 
Empire, Oregon. 
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PLAINYIFRS’ EXHIBIT No. 22 
[Letterhead, War Department, Office of the 
District Engineer ] 

6 June 1945. 
Captain Hugh Corgan, 
2944 N. E. 68th Street, 
Portland, Oregon. 
Dear Sir: 

Receipt is acknowledged of your certified checks 
for $1,000 and $4,500, full payment for the Dredge 
‘‘Wishram’’ and equipment at the Kruse & Banks 
Shipyard, North Bend, Oregon. : 

Upon presentation of a copy of this letter to the 
Resident Engineer, U. S. Engineer Office, Empire, 
Oregon, he will deliver to you or your authorized 
representative, the property comprising the sale. 

Very truly yours, 
/s/ HORACE H. PERSON, 
Captain, Corps of Engineers, 
Executive Officer. 
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PLAINTIFE’S EXHIBIT No. 25 
[Letterhead Addison P. Knapp Co.] 

October 17, 1945 


Captain Hugh Corrigan 
General Delivery 
Rockaway, Oregon 


Dear Captain: 


Emmett Rathbun has requested me to give you 
a quotation for extending the hull insurance policy 
covering the dredge ‘* Wishram’’ while moving from 
Nehalem Bay to Tillamook Bay. 

Generally speaking the marine underwriters will 
not cover outside trips of this nature after October 
15. However, in view of the sort run I will take 
the responsibility of granting the coverage at 10 
per cent, to return 814 per cent upon safe arrival; 
if you will pick the weather and only make the trip 
when conditions are entirely safe. 

It would of course, be necessary for us to have 
the dredge surveyed before she leaves Nehalem Bay 
so if you wish the protection, kindly advise in 
advance so that necessary arrangements can be 
made with a qualified surveyor. 


Yours very truly, 


/s/ ADDISON P. KNAPP. 
APK :td 
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PLAINGIFES’ EXHIBIT No. 26-A 


[Envelope]: From Addison P. Knapp Co., Gen- 
eral Insurance, Suite 620 Henry Building, Portland 
4, Oregon, to Captain J. H. Corgan, General De- 
livery, Garibaldi, Oregon. 


[Postmarked]: Portland, Oreg., Oct. 30, 6:30 
p.m, 1945. 


This letter delivered to D. E. Steinbach on Nov. 
7, 1945, 9:00 a.m., at General Delivery. Sanford 8. 
Partridge, P. M. 


PLAINTIFFS’ EXHIBIT No. 26-B 
[Letterhead Addison P. Knapp Co.] 


October 30, 1945 


Captain J. H. Corgan 
General Delivery 
Garibaldi, Oregon 


Dear Capt. Corgan: 


In accordance with your recent instructions, we 
are sending you herewith endorsement applying to 
Universal Policy PC 50295 extending it to cover 
one trip of the Dredge ‘‘Wishram’’ while being 
towed from Nehalem Bay to Tillamook by the tug 
‘‘Umpqua Chief’’. 

Surveyor Rathbun has approved this tow only 
if made during calm weather. Under the ecircum- 
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stances, I trust you will be very careful in picking 
the weather for the trip. 
Yours very truly, 


/3/ ADDISON P. KNAPP. 
APK :td 
Enel. 


PLAINTIFFS’ EXHIBIT No. 26-C 
Endorsement 
Suction Dredge ‘‘Wishram’’ 


For and im consideration of an additional pre- 
mium of $1250 the within policy is hereby extended 
to cover one trip from Nehalem Bay to Tillamook 
Bay in tow of the tug ‘‘Umpqua Chief’’. In event 
of safe arrival of the insured dredge at Tillamook 
Bay and no elaim resulting from damage sustained 
during voyage insured by this endorsement the 
Assureds shall be entitled to a return of $1062.50 
from the Underwriters. 

After arrival at Tillamook Bay insured dredge 
shall be warranted confined to the waters of Tilla- 
mook Bay and its tributaries. 

,, All other terms and conditions of this policy re- 
maining unchanged. 


This slip is attached to and forms part of 

' Policy No. PC 50295 of the Universal Insur- 
ance Company issued to Frances M. and Caro- 

2 Jyne' S) Steinbach. Dated at October 24, 19-45. 


ADDISON P. KNAPP CO.,_ 
/s/ ADDISON P. KNAPP. 
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PLAINTIFFS’ BXMWIBIT No. 27-A 


[Envelope]: From Addison P. Knapp Co., Gen- 
eral Lusurance, Suite 620 Henry Building, Portland 
4, Oregon, to Mis. Frances M. Steinbach, Mas. Car- 
olyn S. Steinbach, Steinbach Blacksmith & Machine 
Shop, Tillamook, Oregon. | 

fPostmarked|: Portland, Oreg.. Nev. 30, 6:20 
p-m., 19-45. 

This envelope contain check No. 6267 from Addi- 
son P. Knapp Co. together with letter date Nov. 30, 
1945, 


js) We SUE LN SAGE 


PLAINTIFFS’ EXHIBIT No. 27-B 
[Letterhead Addison P. Knapp Co.] 
November 30, 1945 


Mrs. Frances M. Steinbach, 

Mrs. Carolyn 8S. Steinbach, 

Steinbach Blacksmith & Machine Shop, 
Tillamook, Oregon. 


Dear Mesdames: 


We are sending you, herewith, our check No. 
6267 payable to your order in amount of $187.50. 
This is refund of remittance forwarded to our office 
by James H. Corgan under date of October 30, 1945. 

The Universal Insurance Company has refused 
to accept this remittance as applying to any portion 
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of the additional premium of $1,250 set forth in 
endorsement to its Policy No. PC 50295, dated 
October 24, 1945. The company’s reason for being 
unwilling to accept the remittance is based on the 
fact that the Suction Dredge ‘‘Wishram’’ was not 
towed from Nehalem Bay to Tillamook Bay by the 
tug ‘‘Umpqua Chief’’ as called for by the endorse- 
ment. 


We recently submitted certain facts concerning 
the loss of the dredge on November 1, 1945 to the 
San Francisco office of the insurance company, and 
have just been instructed by that office to inform 
you that inasmuch as the policy conditions were 
not complied with, they find it necessary to deny 
all lability for the loss under Universal Policy No. 
PC 50295. 


We greatly regret that the insurance company 
finds it necessary to deny liability in this case. 


Very truly yours, 


ADDISON P. KNAPP CO. 
By /s/ ADDISON P. KNAPP. 


APK :pks 
Enel. 
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PLAINTIFFS’ EXHIBIT No. 28 
Corbettxxxx 
December 13, 1945. 


Addison P. Knapp Co., 
General Insurance, 

620 Henry Building, 
Portland, 4, Oregon. 


Dear Sirs: 


Enclosed herewith please find your check No. 
6267, dated November 30, 1945, payable to Frances 
M. Steinbach and Carolyne 8S. Steinbach, in the 
sum of $187.50, which I am returning to you. 

The amount represented by said check, to-wit: 
$187.50, represents premium paid for Universal 
Policy-PC 50295, together with endorsement to 
eover the Dredge ‘‘ Wishram.”’ 

The insured under said policy insist that they be 
paid for the loss of the ‘‘Wishram”’ in accordance 
with the coverage as provided by your policy of 
insurance issued to the msured, and for which the 
premiums were duly paid. 


Yours very truly, 
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PLAINTIFFS’ EXHIBIT No. 29 
[Letterhead MacCormac Snow] 


December 27, 1945 
Hon. Frank J. Lonergan 
Corbett Building 


4 


Portland 4, Oregon 
Dredge Wishram 
Dear Judge Lonergan: 


This will refer to our telephone conversation and 
my promise to write you on behalf of Universal 
Insurance Company in answer to vour letter of 
December 13, 1945, addressed to Addison P. Knapp 
Co. 


The latter company, as agent of the insurance 
company, sent their check for $187.50 to your client 
for the reason that Universal Policy PC 50295 did 
not cover the Wishram in respect to the damage 
which this dredge suffered, and therefore no part 
of this premium was payable. Since your chent 
paid the Knapp Co. $187.50 on account of this pre- 
mium, Mr. Knapp returned this money in the form 
of the above check. Upon return of the check with 
your letter of December 13, Mr. Knapp handed the 
check to me and I now have it. 


Since we cannot be sending this check back and 
forth, I suggest that it rest either in your files or 
mine upon a stipulation that such disposition of 
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the check shall prejudice neither your clients m 
the prosecution of any claim they sce fit to make 
against the insurance company, nor the insurance 
company in the defense of any such claim, and that 
all parties waive tender by check rather than by 
United States money. 


I await your advice concerning the proposed 
stipulation. 


Yours very truly, 
/s/ MacCORMAC SNOW. 
MS/ml 
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PLAINTIFFS’ EXHIBIT No. 34-A 


[Envelope]: To Jimmy Corregon, Rockaway, 
Ore. 


[Postmarked]: Bay City, Oreg., Oct. 19, 12 m., 
1945. 


PLAINTIFFS’ EXHIBIT No. 34-B 
Garibaldi, Ore. 


Jimmy Corregon 
Rockaway, Ore. 


Dear Sir: 


Sorry I didn’t get to see you yesterday but it 
was too late when we returned from Astoria. 

About that tow job, perhaps you'd better scout 
around for another boat. I talked with several 
around here and learned that they charge $75 for 
just towing one of those rafts from Tillamook to 
Garibaldi—no bars to cross. Curt Sause said he 
would ask $300. I thot that a little high. But with 
4 bar crossings this time of year I feel $100 too 
little for the risk—I’d say $200. 


I have to go to Depoe Bay but will be back Mon- 
day. If you haven’t found other means by then 
maybe we can work something out. 


Yours— 


/s/ REA DAVENPORT. 
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PLAINTIFFS’ EXHIBED Noman 
[Statement Addison P. Knapp Co.] 
October a/e 1945 


Frances M. & Carolyne 8. Steinbach 
c/o Captain J. H. Corgan 

General Delivery 

Garibaldi, Oregon 


October 24th—Universal Policy PC 50295—Dredge 
‘Wishram”’ 


Additional Nehalem to Tillamook.......... $1250.00 
To be returned safe arrival, no claim.. $1062.50 


Premium in event no claim. ee $ 187.50 


——<_____- 


PLAINTIFFS’ EXHIBIT No. 39 
[Letterhead Emmett Rathbun] 


Report of the investigation of the total loss of 
the Dredge ‘‘Wishram”’ at the entrance of Tilla- 
mook Bay on November 1, 1945. 

The Dredge ‘‘Wishram’’ was in tow of the G.F.B. 
‘Julia D’’ at the time of the accident. The tow 
had left Nehalem Bay November 1, 1945 and was 
proceeding to Garibaldi, Oregon in Tillamook Bay. 
The Dredge ‘‘Wishram’’ was wrecked approxi- 
mately 100 feet inside the Jetty at Tillamook Bay 
and became a total loss. The dredge was washed 
up onto the Jetty and salvage operations were im- 
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possible. The sca completed the destruction of the 
dredge. 

The investigation as to the events prior to the 
accident were secured from Chief Paris of the 
U. S. Coast Guard, Tillamook Bay Station, Otto 
Berg owner and operator of the ‘‘Julia D”’ the 
towing vessel, Captain Corigan and his son Jim 
Corigan, operators of the dredge. 

From Chief Paris of the U. S. Coast Guard, Til- 
lamook Bay Station, the following chronological 
report of the events leading up to the loss of the 
dredge was secured: 

At 8:30 a.m. November 1, 1945 Captain Corigan 
ealled the U.S. Coast Guard Station, Tillamook 
Bay and advised them that the gas fishing vessel 
“Julia D’ would undertake the towing of the 
dredge ‘‘Wishram’’ from Nehalem Bay, Oregon to 
Tillamook Bay, Oregon, a teow of approximately 11 
miles that morning and requested that the Coast 
Guard dispatch one of their boats to stand-by the 
tow from Nehalem Bay to Tillamook Bay. The 
Coast Guard boat arrived at the entrance of Ne- 
halem Bay at 9:45 a.m. The tow crossed out over 
the Nehalem Bay bar at 9:45 a.m. 

Weather—Bar smooth—wind 2 miles velocity 
South—high water at 11:30 a.m. tide ebbing. No 
storm warnings. There were storm warnings hoisted 
from the Columbia River North after 1:30 p.m. 

Tow arrived at Tillamook bar ready for the cross- 
ing at 1:00 p.m. Tide ebbing. Wind velocity 2 miles 
South. Sea strong. At 1:25 p.m. tow rope broke. 
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Tow on the bar. Dredge drifted north towards 
Jetty. Coast Guard assisted in recovering the 
dredge and the tow line was again secured to the 
tow. 

2:04 p.m.—Tow again started across the bar. 
Wind velocity had increased 11 to 16 mile velocity, 
sea strong, tide ebbing. Tow rope broke. Dredge 
drifted North towards North Jetty. Coast Guard 
assisted in recovering dredge. The tow line again 
secured to the dredge. 

2:39 p.m.—Tow started across bar. 11-16 wind 
velocity from South. Sea strong—tide ebbing. Tow 
rope broke. Coast Guard assisted in securing dredge. 
Otto Berg, Captain of the towing vessel refused to 
continue with the present tow line. He asked the 
Coast Guard to secure another line. Tow laid to in 
the wind. 

4:00 p.m.—Coast Guard returned to Tillamook 
Bay Station and secured a tow line—4” rope line 
approximately 600 feet long. Returned to the tow 
at 5:00 p.m. Tide at 5:00 p.m. low water slack, 
sea strong, wind velocity 11-16 miles. 

59:30 p.m.—Coast Guard put man from the tow- 
ing vessel on to Dredge. This man secured the tow- 
ing line. Chief Paris was now in command of the 
Coast Guard vessel. During the wait, the tow had 
drifted North approximately one mile near ‘T’'win 
Rocks, Oregon. The Captain of the towing vessel 
was waiting for the tide to flood. 

0:45 p.m.—Raining, dark, wind velocity 11-16 
miles, sea strong, tide flooding. Captain of towing 
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vessel could not see can buoy off Tillamook en- 
trance, asked Coast Guard to find the can buoy and 
guide him to it. The towing vessel had to pull 
against the wind and heavy north sea. Coast Guard 
eame back and forth from tow to can buoy at the 
entrance of Tillamook Bay bar. 

6:00 p.m.—Tow arrived at can buoy and made 
ready to come in. Tide flooding, dark, raining, 11-16 
miles wind velocity, South bar strong. Coast Guard 
went ahead of tow. 6:00 p.m. crossing. 

6:30 p.m.—‘‘ Julia D’’ inside entrance to the bar. 
Dredge ‘‘Wishram”’ trailing behind approximately 
600 feet. Dredge ‘‘Wishram’’ just outside the 
Jetty. 

6:35 p.m.—Captain of “Julia D”’ called to Coast 
Guard that the dredge had grounded on Noith 
Jetty. The towing line broke and he said that his 
engine was stalled. Tug with stalled engine drifted 
towards North Jetty. 

6:37 p.m.—Coast Guard approached the ‘‘Julia 
D’”’. On approaching the tug the Captain of the 
tug in his excitement threw a line over the stem 
which nearly fouled the propeller of the Coast 
Guard boat, the line did not get aboard. Coast 
Guard pulled away and made second attempt, by 
this time the tug was on the North Jetty, the 
Coast Guard put a line aboard the tug, pulled her 
off the North Jetty and towed her in to Garibaldi, 
Oregon. 


0/e *wiswuse ‘page 3 


by this tine the wind Pn a Algae ge mre Base hen per me 
attempt could be sade to get to the dredge. The next morning investi- 
gation showed thet the dredge had been lifted up onto the Jetty, broke 
ip the alddle and the sea had completely swept all the gear and 
peohinery inte the sea. Bo salvage. »/ 


(era —tree Otte bere. 


The following is s reugh sketch not to scale of the approximate place 
the dredge was lost. 


Frem the above sketch it is evident that the accident occurred after the 
paseed ever the ber and was approximately 100 feet inside the 


the omer and Captain of the "JULIA D® the following facts 


e 


®JULIA D® 36 long —- 10.8" beam - 5 foot draft - 8 tons net - 110 hep. 
Chrysler Crown gas motor. 34 to 1 reduction cear, throwing 
& X24" propeller. Naa 2UG 


Builds — 1942 by Sessions at Bay City, Oregon 
Oas Serew trolling veesel 


Captain Corigan, operetor of the Dredge “ISHRAB® contacted Otto a Sa 
October 31, 1945 asking him if he would underteke the towing of 
@WISHRAM® from Nehalen Bay to Tillamcok Bay. roel ime oly me wegen ll 
take the job if Captain Corigan would furnish the tow line and also sove 
the dredge dom the bay to the inside entrance of Nehalem Bay. The above 
meve was te save tine and daylight. 


; 


27298 
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On Bereg’s arrival at Nehalem Bay, he found that 
the dredge had not been moved down the bay but 
was moored at the shingle mill [Brighton Shingle 
Co.] at Wheeler, Oregon. Berg proceeded to the 
dredge. Captain Corigan brought out a hemp tow- 
ing line which he said he borrowed from the Coast 
Guard. It was about 144” diameter, had been spliced 
and was frayed, it was approximately 400 feet long. 
Berg had provided a bridle on his boat. It ran 
from the bitt forward around each side of the pilot 
house and came together approximately 5 feet from 
the after end of his house which would bring the 
two lines together about amidship on Berg’s boat. 
This bridle was from 114” to 134” diameter. The 
bridle on the dredge was well fastened and of suffi- 
cient strength. Neither bridle broke during the tow. 
The hemp hawser used as a tow line was fastened 
to each bridle and the tow started out. 

After clearing the Nehalem Bar the tuwing rope 
broke at the bridle of the dredge. It was again 
secured and the tow proceeded to Tillamook Bay en- 
trance. Again (several times Berg said) the towing 
hawser broke near the ‘‘whistler’’ at the entrance 
to Tillamook Bay before the first attempt to cross 
the bar was made. Berg’s version corresponds with 
the chronological story of the Coast Guard from 
there on. He stated that after the third attempt at 
the crossing he refused to make another try until 
a new towing line was secured. This was done. 

He also stated that he did not ask the Coast 
Guard to help him as he felt that he could make it 
in to Tillamook Bay without their help. If he turned 
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the tow over to the Coast Guard he would have to 
relinquish responsibility and he did not want to do 
that. Besides he stated he had more power than 
the Coast Guard. He stated that he did get the 
dredge over the bar and would have come in but as 
the dredge passed the end of the Jetty a patch of 
white water hit the dredge, throwing the dredge 
against the North Jetty. 

He also stated that the tow line did not break 
until the dredge hit the Jetty and the cause of his 
engine failure was that the tow rope fouled his 
propeller. He tried to start the motor and it would 
not start. He found the cause was the fact that in 
his excitement, he did not throw his gear out and 
the motor would not start in gear. 

Captain Corigan and his sone Jim Corigan could 
not add to any of the above facts as they were not 
with the tow. 

The dredge is a total loss. 

Damage to the ‘‘Julia D”’ the towing vessel. 

Two hull planks cracked 

Keel split 

Wheel bent 

Shaft—to be checked for alignment. 


/s/ EMMETT RATHBUN, 
Surveyor. 


[Endorsed]: No. 11760. United States Circuit 
Court of Appeals for the Ninth Circuit. Universal 
Insurance Company, a corporation, Appellant, vs. 
Frances M. Steinbach, also known as Francis M. 
Steinbach, and Carolyn S. Steinbach, Appellees. 
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Transcript of Record. Upon Appeal from the Dis- 
trict Court of the United States for the District of 
Oregon. 


Filed October 17, 1947. 
/s/ PAUL P. O’BRIEN, 


Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 


United States Circuit Court of Appeals 
for the Ninth Cireuit 


Civil No. 11760 


UNIVERSAL INSURANCE COMPANY, 
a corporation, 
Appellant, 
vs. 


FRANCIS M. STEINBACH and 
CAROLYN S. STEINBACH, 
Appellees. 


UNIVERSAL INSURANCE COMPANY, 
a corporation, 
Third-Party Plaintiff, 


vs. 
OTTO BERG and OTTO BERG, JR., 
Third-Party Defendants. 
POINTS ON APPEAL AND DESIGNATION 
To the Clerk of the above entitled Court: 


The appellant hereby adopts as his concise state- 
ment of the points on which he intends to rely on 
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this appeal his statement of such pvints heretofore 
filed with the Clerk of the United States District 
Court for the District of Oregon and hereby desig- 
nates the portions of the record on appeal which 
said appellant thinks material to the appeal and 
requests the Clerk of said appeliate couit to print 
only the portions hereinafter designated. Referring 
to appellants designation of the parts of the record 
in the said District Court to be included in the 
record on appea! and to the numbered items thereof, 
appellant requests the Clerk of said appellate court 
to print only the following 


Items 1, 2, 3, 4, 5, 6, 7, 8 9, 12, 13, 16, Ivan 
21, 22, 23, 24, 25 and 26. 


Exhibits 3, 4, 11 and 14 attached to Pre-trial] 
Exhibit 7 which exhibit forms item 11 of said 
designation. 


This statement and designation. 


The following portions of item 10 of said desig- 
nation, each line number being inclusive and each 
line so numbered being included in the portions to 
be printed and the page numbers referring to num- 
bers placed on said transcript in blue ink by use 
of a numbering machine: 


From line 1, page 2 to line 15, page 9 
From line 1, page 14 to line 11, page 51 
From line 17, page 56 to line 17, page 58 
From line 1, page 59 to line 7, page 66 
From line 5, page 72 to line 19, page 74 
From line 11, page 80 to line 7, page 86 
From line 10, page 88 to line 22, page 88 


Frances M. Steinbach, etc. 251 


From line 6, page 95 to line 12, page 97 
From line 5, page 102 to line 4, page 112 
From line page 115 to line 3, page 116 
From line page 118 to line 21, page 121 
From line page 125 to line 11, page 125 
From line page 130 to line 7, page 141 
From line page 147 to line 26, page 147 
From line page 148 to line 17, page 177 
From line page 181 to line 9, page 181 
From line 19, page 185 to line 24, page 185 
From line 1, page 226 to line 17, page 259 


~ ~ 


~~ 


~“ 


~“ 


a 
Ht ke TO SO OT 


“ 


/s/ MacCORMAC SNOW, 
Attorney for Appellant. 


Service of the within statement and designation 


is admitted this 10th day of November, 1947. 


737 1 PHILLIPS, 
Of Attorneys for Appellees. 


icy Bo G SISULASON: 
Attorney for Third-Party 
Defendant. 


[Endorsed]: Filed Nov. 14, 1947. 


